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Hearing conducted before Administrative Law Judge S. Dale Douthit in Texarkana,

Miller County, Arkansas.

Claimant was represented by Mr. Kenneth A. Olsen, Attorney at Law, Bryant,

Arkansas.

The respondents were represented by Mr. Michael E. Ryburn, Attorney at Law,

Little Rock, Arkansas.

STATEMENT OF THE CASE

A hearing was conducted on July 9, 2008, to determine whether the claimant

sustained a compensable injury under the meaning of the Arkansas Workers’

Compensation Law.

A prehearing conference was conducted on May 29, 2008, and a Prehearing

Order was filed on that same date.  The parties agreed that the Prehearing Order filed

May 29, 2008, would be admitted into the record as Commission Exhibit “1”, subject

to any modifications made at the full hearing.

At the full hearing, the parties agreed to the following stipulations:

1) The Arkansas Workers’ Compensation Commission has
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jurisdiction of this claim.

2) The employee-employer-carrier relationship existed at all

relevant times, including July 30, 2007.

3) That on July 30, 2007, the claimant sustained a compensable

thoracic spine injury.

4) Claimant’s compensation rates are $504.00 per week for

temporary total disability and $378.00 per week for permanent

partial disability.

5) All issues related to permanency are reserved.

6) The claimant receives approximately $1,136.00 per month from

the federal government in the form of a military disability

compensation.

The parties agreed the following issues would be presented for determination:

1) Whether the claimant sustained a compensable injury to his

lumbar spine on July 30, 2007.

2) If compensability is overcome, whether claimant is entitled to

associated medical benefits, attorney fees, and temporary total

disability benefits from November 5, 2007, to a date yet to be

determined.

3) If compensability is overcome, whether respondents are entitled

to an offset pursuant to A.C.A. § 11-9-411 with regard to the

claimant’s disability compensation he receives for service related

disability to his lumbar spine, knee, and gastrointestinal

difficulties.

At the full hearing, the claimant contended that he sustained a compensable

lumbar spine injury on July 30, 2007, and underwent spine surgery at the VA Hospital
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in Little Rock on January 22, 2008.  That respondents should pay for that surgery. 

The claimant also contends that he is entitled to temporary total disability benefits

from November 5, 2007, to a date yet to be determined, all associated medical

benefits, and attorney’s fees.  The claimant contends that respondents would not be

entitled to an offset under A.C.A. § 11-9-411.

Respondents contended at the full hearing that the claimant first reported a pop

in his mid to upper back.  That he was then treated and released for that condition and

later went to the VA Hospital and had surgery at a different location.  That claimant’s

condition is not the result of an injury at work but is a low back condition

degenerative in nature and preexisting.  Respondents contend that should this claim be

found compensable, respondents would be entitled to an offset for the payments now

coming from the Veterans Administration to the claimant pursuant to A.C.A. § 11-9-

411.

FINDINGS OF FACT AND CONCLUSIONS OF LAW

From a review of the record as a whole, to include medical reports, documents,

and other matters properly before the Commission, and having had an opportunity to

hear the testimony of the claimant and to observe his demeanor, the following findings

of fact and conclusions of law are hereby made in accordance with A.C.A. § 11-9-

704:
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1) The Arkansas Workers’ Compensation Commission has

jurisdiction over this claim.

2) The stipulations agreed to by the parties are hereby accepted as

fact.

3) The claimant has failed to prove, by a preponderance of the

evidence, that he sustained a compensable injury to his lumbar

spine as a result of a specific incident identifiable in time and

place of occurrence at the workplace on July 30, 2007. 

Specifically, the claimant has failed to prove by a preponderance

of the evidence that his lumbar spine injury arose out of and in

the course of his employment.

DISCUSSION

The claimant, age 30, graduated high school in 1996 and testified that he

immediately went into the Marine Corps.  The claimant testified that he served in the

Marine Corps for approximately four years after high school and then received an

Honorable Discharge.  The claimant testified that while in the Marine Corps he

developed problems with his low back:

Q Now, you also testified that during the time that you were in the

Marines you developed some physical problems that were not the result

of a specific injury but just – you started to have back problems, correct?

A Yes.

Q Did you receive any kind of back treatment while you were in the

service?

A Yes.

Q And was that at the L5-S1 level or your back?
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A Yes.

Q And did you have a MRI done or any kind of diagnostic testing

while you were in Hawaii?

A Yes.

Q And do you know what the results of the testing were?

A I believe they said it was a bulging disc.

Q At that level that we spoke of?

A Ye, L5-S1.

Q Did you receive any kind of treatment like therapy or injections

for that?

A Yes.

Q Did you have access to medical treatment while in Hawaii?

A Yes.

(T. pp. 15-16, lines 24-25 & 1-23).

Upon leaving the Marine Corps, the claimant testified that he qualified for a

service related disability of 40%.  The claimant testified that the 40% service related

disability related to the claimant’s problems with his back, knee, and stomach.  As a

result of his 40% disability from the military, the claimant testified that he started

receiving, and still receives, $1,136.00 per month from the Veterans Administration. 

The claimant testified that after leaving the military in 2000, he took a little bit of time
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off work and then worked for some construction companies and worked for the Sevier

County Road Department before going to work for Domtar Industries sometime in

2002.  The parties stipulated that the claimant sustained a compensable thoracic spine

injury on July 30, 2007, and the claimant testified as follows regarding the incident

which lead to his stipulated compensable thoracic spine injury:

Q What happened on that day that would cause you to feel like you

injured yourself?

A Well, I had to push a roll into a machine and I had already pushed

in six – no, five rolls.  On the sixth one, it’s in the very back and you

don’t have anywhere to put your foot or nothing against, you’ve just got

to kind of push it in.  When I pushed it in, something popped in my

back.

(T. pg. 29, lines 5-12). 

The claimant contends that the same incident which caused his thoracic spine

compensable injury also caused him to have a compensable lumbar spine injury. 

Respondents have controverted the lumbar spine injury in its entirety.  

For the claimant to establish a compensable injury as a result of a specific

incident which is identifiable by time and place of occurrence, the following

requirements of A.C.A. § 11-9-102(4)(A)(i) must be established:

1) proof by a preponderance of the evidence of an injury arising out

of and in the course of his employment;

2) proof by a preponderance of the evidence that the injury caused

internal or external physical harm to the body which required
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medical services or resulted in disability or death;

3) medical evidence supported by objective medical findings, as

defined in Ark. Code Ann. § 11-9-102(16), establishing the

injury; and,

4) proof by a preponderance of the evidence that the injury was

caused by a specific incident and is identifiable by time and place

of occurrence.

If the claimant fails to establish by a preponderance of the evidence any of the

requirements for establishing compensability of the alleged injury, he fails to establish

compensability of the claim, and compensation must be denied.  See, Mickel v.

Engineered Specialty Plastics, 56 Ark. App. 126, 938 S.W.2d 876 (1997).  The

claimant must prove that his injury was “. . . a result of an accidental injury that arose

in the course of employment, and that it grew out of or resulted from the

employment.”  Cook v. Aluminum Co. of America, 35 Ark. App. 16, 811 S.W.2d 329

(1991).  The claimant has the burden of proving the job relatedness of an alleged

injury without the aid of any kind of presumption in his favor.  Farmers v. Little

Knight Co., 220 Ark. 353, 247 S.W.2d 111 (1952).  The burden of proof the claimant

must meet is the preponderance of the evidence.  Voss v. Ward’s Pulpwood Yard, 248

Ark. 465, 425 S.W.2d 629 (1970).

In the case at hand, I find the claimant has failed to prove by a preponderance

of the evidence that his lumbar spine injury arose out of and in the course of his
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employment.  I base my decision on a number of reasons.  First, it was undisputed that

the claimant sustained a lumbar spine injury at L5-S1 while serving in the Marine

Corps between 1996 and 2000.  The L5-S1 level is the exact level for which the

claimant now contends he sustained a work related injury on July 30, 2007.  The

claimant himself testified that while in the Marine Corps he had an MRI that showed a

bulging disc at L5-S1 and received treatment, therapy, and injections.  The claimant

testified that upon leaving the military he qualified for a service related disability that

included his low back.  As a result of that service related disability, the claimant

testified he received, and still receives, $1,136.00 per month from the Veterans

Administration.  It is clear to this examiner that the claimant’s lumbar back injury

preexisted his employment with Domtar Industries.

Additionally, the claimant by his own admission stated that he was having low

back problems in July of 2007 before the July 30, 2007, incident.  The claimant

testified that in July of 2007 prior to July 30, 2007, he reported to a Veterans

Administration doctor at the Texarkana Clinic with complaints of his low back.  The

claimant testified that as a result of his encounter with the Veterans Administration

doctor, he was prescribed muscle relaxers.  The claimant testified that between his

appointment at the Veterans Administration sometime in July of 2007 and July 30,

2007, he was taking muscle relaxers for his low back.  
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Q Okay.  So between this appointment sometime in July of 2007

and July 30, 2007, you were taking muscle relaxers for your low back?

A Yes.

(T. pg. 62, lines 4-7).

On August 16, 2007, the claimant underwent an MRI of the lumbar spine.  Dr.

Joseph Robbins read the claimant’s August 16, 2007, lumbar spine MRI and opined

the following: 

Subligamentous protrusion at the L5-S1 level which, combined with the

right facette hypertrophy, causes primarily mild to moderate right L5

foraminal narrowing.  There is no severe root impingement or

significant encroachment upon the thecal sac.  No acute disk extrusion.

It is clear to this examiner that the L5-S1 disc protrusion opined by Dr. Robbins is

markedly similar to the L5-S1 “bulge” that the claimant testified he had while in the

Marine Corps.  Once again, the claimant testified that his L5-S1 bulge was confirmed

by MRI while he was in the military and as a result combined with other conditions

which lead to his 40% disability compensation he now receives from the Veterans

Administration.

It is clear to this examiner that the claimant had a preexisting problem at L5-S1

level for several years prior to working for Domtar and that it is equally as clear that

the claimant continued to have those problems immediately up to July 30, 2007.  The

claimant’s preexisting lumbar back condition was such a problem that the claimant
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had to seek medical treatment mere days prior to the July 30, 2007, incident where the

claimant sustained a stipulated thoracic spine injury.

In making my determination that the claimant has failed to prove by a

preponderance of the evidence that he sustained a compensable lumbar spine injury on

July 30, 2007, I do not disregard Heritage Baptist Temple v. Robinson, 82 Ark. App.

460, 120 S.W.3d 152 (2003), which states that employment circumstances that

aggravate preexisting conditions are compensable.  I simply do not find that the

claimant aggravated his preexisting lumbar back condition.  The medical evidence

does not support any objective medical finding of any new injury, or aggravation to

the claimant’s preexisting lumbar back condition as required under our Act.  The only

objective findings relate to preexisting conditions without evidence of new injury. 

Therefore, I find that the claimant has failed to prove by a preponderance of the

evidence that he sustained a compensable lumbar spine injury while working for

Domtar Industries on July 30, 2007.  The claimant has the burden of proving the job

relatedness of an alleged injury, and in this case the claimant has failed to meet his

burden.

ORDER

After careful consideration of all the evidence in this matter, viewing such

impartially, and without giving the benefit of the doubt to either party, I find that
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claimant has failed to prove by a preponderance of the evidence that he sustained a

compensable lumbar injury which arose out of and in the course of his employment

with Domtar Industries.  Therefore, respectfully, the above captioned claim is hereby

denied and dismissed.

IT IS SO ORDERED.

S. DALE DOUTHIT

Administrative Law Judge

SDD/pjb


