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Claimant represented by STEPHEN SHARUM, Attorney, Fort Smith, Arkansas.

Respondents represented by WILLIAM C. FRYE, Attorney, North Little Rock, Arkansas.

STATEMENT OF THE CASE

On April 24, 2008, the above captioned claim came on for a hearing at Springdale,

Arkansas.   A pre-hearing conference was conducted on February 27, 2008, and a pre-

hearing order was filed on that same date.   A copy of the pre-hearing order has been

marked Commission's Exhibit #1 and made a part of the record without objection.

At the pre-hearing conference the parties agreed to the following stipulations:

1.   The Arkansas Workers’ Compensation Commission has jurisdiction of the within

claim.

2.   The prior opinions are final.

At the pre-hearing conference the parties agreed to litigate the following issue:

1.   Claimant’s entitlement to surgery as recommended by Dr. Chakales for levels

other than L5-S1.

The claimant contends she is entitled to payment for surgery recommended by Dr.

Chakales.
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The respondents contend that it is willing to pay for surgery at the L5-S1 level as

ordered by the Commission, but not for other levels.

From a review of the record as a whole, to include medical reports, documents, and

other matters properly before the Commission, and having had an opportunity to hear the

testimony of the witness and to observe her demeanor, the following findings of fact and

conclusions of law are made in accordance with A.C.A. §11-9-704:

FINDINGS OF FACT & CONCLUSIONS OF LAW

1.   The stipulations agreed to by the parties at a pre-hearing conference conducted

on February 27, 2008, and contained in a pre-hearing order filed that same date, are

hereby accepted as fact.

2.   Claimant has met her burden of proving by a preponderance of the evidence

that the surgery recommended by Dr. Chakales for levels other than L5-S1 is reasonably

necessary and causally related to her compensable injury.

3.   Respondent has controverted claimant’s entitlement to the surgery

recommended by Dr. Chakales.

FACTUAL BACKGROUND

The claimant suffered an admittedly compensable injury to her low back on

February 18, 2001 when she slipped and fell while working for the respondent as a

commercial cleaner.   Following her injury the claimant was initially evaluated by Dr.

Raben, neurosurgeon, who after an MRI scan opined that claimant suffered from a disc

derangement and/or end plate fracture at the L5-S1 level.   Dr. Raben treated claimant with

medication and a disc space injection.   When claimant’s complaints of pain continued Dr.

Raben ordered a discogram which revealed a left-sided disc herniation with fissure at the

L5-S1 level.   Based upon those findings Dr. Raben referred claimant to Dr. Chakales for
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an intradiscal electrothermolplasty evaluation (IDET).

Before that procedure could be performed, the respondent ceased paying medical

benefits and claimant filed a claim contending that she was entitled to additional medical

treatment for her compensable injury.   A hearing on that issue was conducted on February

21, 2002.  An opinion was filed on March 14, 2002 finding that claimant was entitled to

additional temporary total disability benefits and additional medical treatment for her

compensable injury.   That opinion was not appealed by either party.

The claimant underwent the IDET procedure by Dr. Chakales in February 2002. 

Claimant’s back condition initially improved after that procedure, but over time the pain

continued to worsen.  As a result, Dr. Chakales ordered an MRI scan on October 6, 2003.

Respondent denied claimant’s entitlement to that additional medical treatment and as a

result claimant requested a hearing.   Prior to the scheduled hearing claimant underwent

the MRI scan at her own expense and it revealed a herniated disc at the L5-S1 level.  As

a result, Dr. Chakales recommended surgery to repair the herniated disc.  The second

hearing in this claim was conducted on December 17, 2003 and an opinion was filed on

January 15, 2004 finding that claimant was entitled to additional medical treatment for her

compensable injury.  This included surgery for a herniated disc at the L5-S1 level as

recommended by Dr. Chakales.   This opinion was subsequently affirmed and adopted by

the Full Commission in an opinion filed September 21, 2004.   The respondent appealed

and in an opinion not designated for publication dated June 1, 2005, the Arkansas Court

of Appeals affirmed the claimant’s entitlement to the recommended surgery.

During the time of respondent’s appeal to the Full Commission and to the Arkansas

Court of Appeals claimant continued to receive medical treatment from Dr. Chakales.  In

a report dated May 17, 2004, Dr. Chakales indicated that surgery had been approved by

the Commission but an appeal had been filed.   Dr. Chakales at that time also noted that

the claimant would need to undergo another MRI scan.  On that same date, Dr. Chakales
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wrote a letter to Crockett Adjustment indicating that claimant was still a candidate for

surgical intervention and recommending a repeat MRI.

Because the case was on appeal the MRI scan which had been recommended by

Dr. Chakales in May 2004 was not performed.  A final decision approving the surgery was

issued by the Arkansas Court of Appeals on June 1, 2005.   On August 1, 2005, Dr.

Chakales indicated that claimant needed to be reevaluated and again indicated that she

should undergo another MRI scan.   This recommended MRI scan was not performed until

November 7, 2005.   The findings on that MRI scan were different than the findings which

had previously existed.   According to Dr. Chakales the MRI scan of November 7, 2005

showed findings compatible with degenerative disc disease at L5-S1 with no focal

extrusion and degenerative changes at L4-5.  Based upon those findings Dr. Chakales

recommended a lumbar discogram to isolate the claimant’s level of pathology.   This

discogram was not performed until January 26, 2006, with the levels L4-5 and L5-S1

returning abnormal.

Claimant’s next visit with Dr. Chakales occurred on July 5, 2006.   He noted in his

report of that date that the L4-5 level was grossly abnormal as was the lumbosacral level.

He felt that claimant would be a candidate for decompression and stabilization.  He also

noted that an alternative approach would be an extensive physical therapy program since

the claimant was young.  He indicated that claimant should try all conservative measures

before surgery was performed.

In a note dated August 9, 2006, Dr. Chakales indicated that claimant should attend

a physical therapy program in Northwest Arkansas since she lives in Bentonville.  The

documentary evidence contains several letters from claimant’s attorney to respondent’s

attorney requesting approval of the recommended physical therapy.  The documentary

evidence also contains a letter from the adjuster to Dr. Chakales dated December 21, 2006

indicating that respondent had not received any calls for authorization of a physical therapy
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program.  A telephone conference was conducted and a letter from myself to the parties

dated April 18, 2007 indicated that respondent would contact his client for the purpose of

setting up a physical therapy program in Northwest Arkansas for the claimant.  The cause

of this delay in approval of the claimant’s receiving physical therapy is unknown.  While

claimant was requesting authorization from the respondent, respondent was also indicating

to Dr. Chakales that it had not received any calls from anyone for authorization of said

program.  This may have been a simple breakdown in communication among the parties

involved.  Nevertheless, a physical therapy program which had been recommended for

claimant by Dr. Chakales in August 2006 did not occur until several months later.

Claimant’s next visit with Dr. Chakales occurred on July 30, 2007.   He noted in his

report of that date that he had not seen the claimant for one year and again indicated that

he wanted to try physical therapy before surgery.

On October 15, 2007, Dr. Chakales noted that claimant was still having complaints

of pain and indicated that she was a candidate for surgery.  Before performing the surgery

he recommended a current MRI scan.  This scan was performed on November 19, 2007

with abnormalities present at the L4-5 and L5-S1 levels.  At that time Dr. Chakales

recommended a repeat discogram to determine the pathology.  This was performed on

January 8, 2008, and based upon those findings Dr. Chakales stated in a report dated

January 30, 2008:

     It is my opinion she has spinal disease at L3-4,
L4-5, L5-S1.   She is a candidate for anterior lumbar
fusion and pedicle fixation at L3-4, L4-5, along with
decompression laminectomy at all levels.

The respondent acknowledges that this Commission has previously found that

claimant is entitled to surgery at the L5-S1 level as a result of her compensable injury.

However, respondent contends that it is not liable for surgery involving any other levels of

the claimant’s lumbar spine.   As a result, a third hearing was conducted in this case on
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April 24, 2008.   

ADJUDICATION

Respondent is required to provide medical services that are reasonably necessary

for treatment of a compensable injury.  A.C.A. §11-9-508(a).  What constitutes reasonably

necessary medical treatment is a question of fact for the Commission.  White Consolidated

Industries v. Gallaway, 74 Ark. App. 13, 45 S.W. 3d 396 (2001).   The employee has the

burden of proving by a preponderance of the evidence that medical treatment is

reasonable and necessary.  Patchell v. Wal-Mart Stores, Inc., 86 Ark. App. 230, 184 S.W.

3d 32 (2004).

After reviewing the evidence in this case impartially, without giving the benefit of the

doubt to either party, I find that claimant has met her burden of proving by a

preponderance of the evidence that the surgery recommended by Dr. Chakales for levels

other than L5-S1 is reasonable and necessary and causally related to her compensable

injury.

First, I believe it is important to note that as early as the claimant’s initial MRI scan

on February 19, 2001 a disc bulge was present at the L4-5 level.   Dr. Chakales testified

at his deposition that even though this abnormality was present, he did not feel it was

clinically significant to warrant surgery at that time.   Instead, Dr. Chakales only

recommended surgery at the L4-S1 level.  This surgery was approved following a hearing

on December 17, 2003.  However, the ruling did not become final until after the Arkansas

Court of Appeals issued its opinion on June 1, 2005.   Due to the passage of time between

the claimant’s last MRI scan and his surgical recommendation and final approval, Dr.

Chakales recommended another MRI scan to determine claimant’s condition.   As

previously noted, this resulted in a finding that claimant’s condition had indeed changed

and subsequent testing led Dr. Chakales to recommend the proposed surgery at three
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levels which is the subject of this hearing.   According to Dr. Chakales the claimant’s

current problems are the result of the disc disease progressing from L5-S1 up to the levels

of L4-5 and L3-4.   In a report dated February 17, 2008, Dr. Chakales stated:

     A CT scan was then done which shows degenerative
changes at L3-4, L4-5, L5-S1.   From a clinical standpoint,
the original pathology was at the lumbosacral level and
seemed to progress to the L4-5, L3-4 levels.

Dr. Chakales reiterated this opinion at his deposition.   

     She has a disc problem at L3-4, L4-5, and L5-S1 at
the present time.  The disc disease has progressed
from L5-S1 up the spine to L4-5 and now into the
L3-4 level.

***

     Well, what happened is this lady had pathology
at L5-S1, and this put stress on the adjacent level,
which is L4-L5, and the disc that developed most
of the pathology usually at L4-L5, L5-S1.   

***

Q. You mentioned that she could have surgery at
L5-S1.  What would that surgery be, if you had that
instead of the three level?

A. Well, I don’t think that that’s the correct way to
do it.  I believe that an arthrodesis or decompression
at L5-S1 may get rid of part of her problem, but she
has a problem that exists from the 3-4 level down to
the 4-5 and L5-S1.  One does not like to do a three-
level fusion, but in this woman I think it would be
indicated because she has shown a progression of
her disease process.  She has a bad back which has
progressively gotten worse over the past six or seven
years.  (Emphasis added.)

In other words, it is Dr. Chakales’ opinion that the claimant’s injury and the

progression of time since her injury has led to a progression of the disc disease which has

spread from the L5-S1 level up to levels L4-5 and L3-4.   For that reason, Dr. Chakales has
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recommended the proposed surgery.

I find that Dr. Chakales’ opinion is credible and entitled to great weight.  Based upon

his opinion, I find that the proposed surgical procedure is reasonable and necessary and

causally related to claimant’s original compensable injury.

In reaching this decision, I note that there is some contention that the delay in this

case was the result of the claimant’s refusal to undergo surgery.  In fact, Dr. Chakales

testified in his deposition that in late 2003 claimant chose not to undergo surgery.

Claimant denies ever refusing surgery.  Since the claimant requested a hearing on the

issue of her entitlement to surgery at the L5-S1 level and a hearing was conducted in

December 2003 which was subsequently appealed by the respondent, I believe it would

be difficult to find that claimant was refusing surgery since she was actively pursuing

surgery from the Commission.   Furthermore, Dr. Chakales admitted that after a final

decision from the Arkansas Court of Appeals, he had no indication that claimant had ever

refused surgery.  Admittedly, there were some delays in this case which appear to have

been the result of miscommunication and also the mere fact that claimant’s physical

condition changed since the time of Dr. Chakales’ original recommendation in 2003.  In

short, I do not find that claimant’s current condition is the result of her refusal to undergo

surgery.  Instead, it is the result of the passage of time caused by legitimate appeals,

miscommunication, and an effort to resolve her condition without surgery.

Respondent has controverted claimant’s entitlement to the procedure recommended

by Dr. Chakales.   Since claimant’s injury occurred prior to July 1, 2001, claimant’s attorney

is entitled to an attorney fee in accordance with A.C.A. §11-9-715 as it existed at that time.

AWARD

Claimant has met her burden of proving by a preponderance of the evidence that

the surgery recommended by Dr. Chakales for levels other than L5-S1 is reasonable and
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necessary and causally related to her compensable injury.   Respondent has controverted

claimant’s entitlement to the medical treatment recommended by Dr. Chakales.

The claimant's attorney is entitled to the maximum statutory attorney's fee on

benefits awarded herein, one-half to be paid by the respondents but with no fee

forthcoming from the claimant since no benefits are being paid directly to the claimant.  

The respondents are ordered to pay the court reporter’s charges for preparing the

hearing transcript in the amount of $266.00.

IT IS SO ORDERED.

                                                                         
GREGORY K. STEWART
ADMINISTRATIVE LAW JUDGE


