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STATEMENT OF THE CASE

A hearing was conducted January 26, 2007, to determine whether the

claimant sustained a compensable injury within the meaning of the Arkansas

workers’ compensation laws.

A prehearing telephone conference was conducted in this claim on

December 13, 2006, and a Prehearing Order was filed on said date.  At the hearing,

the parties announced that the stipulations, issues, as well as their respective

contentions were properly set out in the Prehearing Order, subject to further

clarification announced at the hearing.  A copy of the Prehearing Order was

introduced as “Commission’s Exhibit 1" and made a part of the record without

objection.

It was stipulated that the employee/employer/carrier relationship existed at
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all relevant times, through at least March 3, 2004, and that respondents had

controverted compensability of the claim in its entirety.  At the prehearing

conference, respondents proposed an average weekly wage of $170.53, which

would entitle the claimant to a compensation rate of $114.00 per week for both

temporary total disability and permanent partial disability in the event the claim was

found compensable.  At the hearing, the claimant stipulated to the proposed

compensation rate.

By agreement of the parties, the primary issue presented for determination

concerned compensability.  If overcome, claimant’s entitlement to associated

benefits must be addressed.

At the prehearing conference, the claimant contended, in summary, that she

sustained a gradual onset, left carpal tunnel injury which arose out of and during the

course of her employment with Hay’s Food Town, Inc.; that she was entitled to

temporary total disability benefits, the exact dates to be provided at the hearing; that

respondents should be held responsible for all medical and related treatment,

together with continued, reasonably necessary medical treatment; and that a

controverted attorney’s fee should attach to any benefits awarded.  At the hearing,

the claimant asserted that she was entitled to temporary total disability benefits for

the period beginning March 25, 2004, through September 1, 2005.  The claimant

reserved entitlement to additional temporary total disability in the event the claim

was found compensable and should the claimant undergo future surgery.  The
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claimant also reserved entitlement to permanent disability benefits, if applicable.

(Tr.46-49)

The respondents maintained that the claimant cannot establish that she

sustained a gradual onset injury causing internal or external harm to the left

arm/wrist which arose out of and during the course of employment.  Respondents

further contended that the claimant cannot establish that her alleged injury was the

major cause of her disability, need for treatment or impairment.  Alternatively, in the

event the claim was found compensable, respondents maintained that the claimant

was not entitled to any temporary total disability because she was terminated from

her employment with the respondent for reasons unrelated to the alleged injury, yet

was able to, but voluntarily did not return to work.  Specifically, respondents

contended that the claimant was released to return to work on March 29, 2004, and

that she voluntarily quit her employment after that date.  (Tr.87)

In addition to the claimant, her daughter, Mindy Jo Wright, was called as a

corroborating witness.  Rodney Clayton and Carrie West were called as witnesses

by the respondents.   The record is composed solely of the transcript of the January

26, 2007, hearing containing a joint medical exhibit consisting of nineteen (19)

pages, together with the evidentiary deposition of Dr. Michael Moore which was

introduced as “Joint Exhibit B” and retained in the Commission file in bound form.

From a review of the record as a whole, to include medical reports,

documents, and other matters properly before the Commission, and having had an
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opportunity to hear the testimony of the witnesses and to observe their demeanor,

the following findings of fact and conclusions of law are made in accordance with

Ark. Code Ann. §11-9-704:

FINDINGS OF FACT AND CONCLUSIONS OF LAW

1. The Arkansas Workers’ Compensation Commission has jurisdiction over this

claim.

2. The stipulations agreed to by the parties are hereby accepted as fact.

3. The claimant has failed to prove, by a preponderance of the evidence, that

her left carpal tunnel injury arose out of and during the course of her

employment with Hay’s Food Town, Inc.

DISCUSSION

The record in this claim is simply replete with inconsistencies and

contradictions.  It is undisputed that the medical evidence reflects that the claimant

has been diagnosed as having mild carpal tunnel syndrome involving the left upper

extremity.  The issue is whether this injury arose out of and during the course of her

employment.  In my opinion, the claimant simply cannot meet her burden of proving

that the injury is work-related.  The claim turns entirely upon the claimant’s

credibility.  A claimant’s testimony is never considered uncontroverted.  The

testimony of an interested party is always considered to be controverted. Lambert

v. Gerber Products Co., 14 Ark. App. 88, 684 S.W.2d 842 (1985); Nix v. Wilson

World Hotel, 46 Ark. App. 303, 879 S.W.2d 457 (1994); Continental Express v.
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Harris, 61 Ark. App. 198, 965 S.W.2d 84 (1998).

The claimant, Rebecca M. Wright, began working for Hay’s Food Town, Inc.,

on January 7, 2004.  Her employment was part-time.  The claimant last worked for

the employer herein on or about March 25, 2004.  Her employment was terminated

on March 29, 2004.  There is conflicting testimony concerning whether the claimant

voluntarily quit her job, whether respondents considered her as being self-

terminated for failure to report to work, whether she was terminated by the

employer.  The claimant’s termination is the subject of considerable disagreement.

The causal connection of the claimant’s physical complaints and her employment

was also the subject of much disagreement.  The claimant is right-hand dominate.

Although the claimant’s job duties varied, a considerable portion of her work

required her to use a meat slicer to slice deli meats and prepare sandwiches to be

sold at Hay’s Food Town.  The claimant stated that she began experiencing

problems with her left upper extremity in February, 2004, and that she reported the

problems to her immediate supervisor, Carrie West.  In an effort to explain why the

claimant developed problems with her left upper extremity rather than the right, she

stated that she operated a left-hand food slicer.  Respondents’ witnesses testified

that both food slicers at the employer’s store were right-hand operated.  Further, the

claimant maintained that after seeking medical treatment, in late March, 2004, and

returning to work on or about March 29, 2004, she was terminated without any

reason being given for the termination.  The claimant stated that she was
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terminated by Tara (last name unknown) and later identified as the office manager.

The claimant also stated that her termination was confirmed by an assistant

manager, James Calley, again no reason being given for the termination.  (Tr.21,

41, 62)

Rodney Clayton was called as a witness for the respondent.  Mr. Clayton is

the store manager.  He stated that the claimant quit her employment.  He further

stated that the claimant did not file a claim for workers’ compensation benefits until

approximately one week after she failed to return to work, and that the claimant

never provided any medical excuse taking her off work.  Mr. Clayton maintained that

both of the meat slicers at the employer’s store were right-handed slicers.  He

maintained that he assumed the claimant quit because she failed to show for work.

Carrie West, the employer’s deli manager, and the claimant’s immediate

supervisor, also stated that there were no left-handed meat slicers at the store.  Ms.

West stated that the claimant left work complaining of a stomach virus and that she

never reported any problems involving her hands to her.  In fact, Ms. West

maintained that she was not aware that the claimant filed a workers’ compensation

claim.

It must be noted that despite the claimant’s assertion that she was

terminated without cause, the record reflects that the claimant did not attempt to

apply for unemployment compensation.  

The claimant’s course of medical treatment is also illuminating.  The claimant
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first sought medical treatment on March 25, 2004, at the St. Bernards Medical

Center in Jonesboro, Arkansas.  The patient history reflects that the claimant

complained of left arm numbness/pain for several weeks which was getting worse.

No trauma was noted.  It was further noted that the claimant was right-hand

dominate; that the left arm was not truly numb, but that it just didn’t feel normal to

the claimant.  (Jt. Ex. A, p.2)

The claimant received follow-up treatment on March 29, 2004, at which time

she gave a history of left arm pain for approximately one month, progressively

getting worse while stating that she may have injured it at work.  (Jt. Ex. A, p.4)

After the claimant quit her job or was terminated, she filed a workers’

compensation claim and was sent, by the respondent/insurance carrier for a one-

time evaluation, to Dr. Riley Jones, an orthopedic surgeon with the Memphis

Orthopedic Group on May 11, 2004.  In addition, the claimant underwent an EMG

which showed mild carpal tunnel, but, otherwise, no other abnormalities were noted.

Dr. Jones also performed a physical examination.  He opined that there appeared

to be a significant amount of symptom magnification.  He treated the claimant with

injections and released her for light-duty with no use of the left upper extremity for

two (2) weeks.  However, the claimant was unemployed at the time.  (Jt. Ex. A,

pp.12-13)

The claimant did not seek any further medical treatment between May 11,

2004, and September 1, 2005, at which time she was evaluated by agreement of
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the parties for an independent medical examination by Dr. Michael Moore, an

orthopedic surgeon in Little Rock, Arkansas.

Dr. Moore’s September 1, 2005, report confirmed that  the clinical history and

physical examination, were consistent with mild left carpal tunnel syndrome.  Dr.

Moore, like Dr. Jones, was concerned that the claimant’s subjective symptoms

outweighed the objective findings and the results of the nerve conduction studies

performed on March 30, 2004.  The claimant was also seen in consultation on

September 1, 2005, by Dr. Reginald Rutherford.  Dr. Rutherford also shared the

concerns of the prior examining physicians.  Based on the studies, his only

recommendation was conservative management.  (Jt. Ex. A, pp.14-19)

It is well-settled that claimant has the burden of proving the job-relatedness

of any alleged injury, without the aid of any kind of presumption in her favor.

Pearson v. Faulkner Radio Service, 220 Ark. 368, 247 S.W.2d 964 (1952); Farmer

v. L.H. Knight Company, 220 Ark. 333, 248 S.W.2d 111 (1952).  The burden of

proof claimant must meet is preponderance of the evidence.  Voss v. Ward’s

Pulpwood Yard, 248 Ark. 465, 425 S.W.2d 629 (1970).  Under prior law, it was the

duty of the Commission to draw every legitimate inference in favor of the claimant

and to give claimant the benefit of the doubt in making factual determinations.

However, current law requires that evidence regarding whether or not claimant has

met the burden of proof be weighed impartially, without giving the benefit of the

doubt to either party.  Arkansas Code Annotated §11-9-704(c)(4); Wade v. Mr.
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C.Cavenaugh’s, 298 Ark. 363, 768 S.W.2d 521 (1989); Fowler v. McHenry, 22 Ark.

App. 196, 737 S.W.2d 663 (1987).

Medical evidence is not ordinarily required to prove causation.  Wal-Mart

Stores, Inc. v. Van Wagner, 337 Ark. 443, 990 S.W.2d 522 (1999).  However, if

medical opinion is offered on causation, the opinion must be stated within a

reasonable degree of medical certainty.  Medical opinions must do more than state

the causal relationship between the work and the injury is a possibility.  Our courts

have never required that a doctor be absolute in an opinion or that the words, “within

a reasonable degree of medical certainty” be used by a physician.  Rather, our

Supreme Court has held that the medical opinion be more than speculation.  If a

doctor renders an opinion about causation, the language that goes beyond

possibilities and establishes that work was the reasonable cause of the injury is

required.  See, Freeman v. Con-Agra Frozen Foods, 344 Ark. 296, 40 S.W.3d 760

(2000).  However, where the only evidence of a causal connection is speculative and

indefinite  medical  opinion,  it  is  insufficient to meet the claimant’s burden of

proving causation.   Crudup  v.  Regal  Ware,  Inc., 341 Ark. 804, 20 S.W.3d 900

(2000).

The claimant bears the burden of proving that her injury arose out of or

resulted from the employment.  The claimant’s testimony that her carpal tunnel injury

is work-related is merely a conclusion and is not supported by a preponderance of

the evidence.  The record reflects that the claimant only worked part-time.  She is
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right-hand dominate, yet her symptoms manifested themselves on the left.  Despite

the claimant’s assertion that she operated a left-hand meat slicer on a continual

basis, this allegation is, likewise, disputed.  The reason for the claimant’s termination

of employment is extremely suspect.  Further, the claimant’s course of conduct in not

seeking any medical treatment between May 11, 2004, and September 1, 2005,

suggests that her physical problems, if any, do not prevent her from working.  The

medical evidence also suggests significant symptom magnification.  In view of the

foregoing, and, after reviewing the evidence in this case impartially, without giving

the benefit of the doubt to either party, I find that the claimant has failed to prove that

she sustained a compensable injury arising out of and during the course of her

employment with Hay’s Food Town, Inc.  Accordingly, the within claim is hereby

respectfully denied and dismissed.

IT IS SO ORDERED.

                                                                    
DAVID GREENBAUM                                 
Chief Administrative Law Judge                  


