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STATEMENT OF THE CASE

On August 29, 2007, the above-captioned claim was heard in Conway, Arkansas.

A prehearing conference took place on May 21, 2007.  A prehearing order entered that

same day pursuant to the conference was admitted without objection as Commission

Exhibit 1.  At the hearing, the parties confirmed that the stipulations, issues, and

contentions, as amended, were properly set forth in the order.

Stipulations

At the hearing, the parties discussed the stipulations set forth in Commission Exhibit

1.  After the addition of a stipulation at the hearing to address the dates for which

temporary total disability benefits have been paid, they are the following eight, which I

accept:
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1. The Arkansas Workers’ Compensation Commission has jurisdiction over this

claim.

2. The employee/employer/carrier relationship existed on August 14, 2005 and

at all pertinent times.

3. Claimant sustained a compensable injury by specific incident to her back on

August 14, 2005.

4. Respondents accepted the injury as compensable.

5. Claimant’s average weekly wage is sufficient to entitle her to compensation

rates of $218/$164 based on an average weekly wage of $327.00.

6. Maximum medical improvement was reached as of January 20, 2006.

7. The injury was accepted as compensable.

8. Temporary total disability benefits in this case were paid for the period of

December 19, 2005 through January 29, 2006.

Issues

At the hearing, the parties discussed the issues set forth in Commission Exhibit 1.

Claimant amended her issue regarding temporary total disability benefits to take into

account (1) the period for which she has already received benefits and (2) the fact that she

received nine days of benefits after she reached maximum medical improvement.  The

following were litigated:

Claimant:

1. Whether Claimant is entitled to additional medical treatment, specifically

referral to a pain management specialist and unpaid medical bills.
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2. Whether Claimant is entitled to temporary total disability benefits from

December 1, 2005 to December 18, 2005.

3. Whether Claimant is entitled to a controverted attorney’s fee.

4. Claimant reserves all other issues at this time.

Respondent:

1. Whether Claimant is entitled to additional benefits.

Contentions

Claimant:

1. Claimant contends that she sustained a compensable injury to her low back

on August 14, 2005.  This injury was accepted by Respondents as

compensable and benefits were paid at least through November 8, 2005.

Claimant continued medical treatment after November 8, 2005 with Dr. Harry

Starnes of Clinton.  Dr. Starnes was the authorized treating physician

pursuant to the Commission’s granting Claimant her one-time-only change

of physician.  Dr. Starnes treated Claimant and referred her to an orthopedic

surgeon, Dr. David Arnold of Conway, who also evaluated and treated

Claimant.  After having Claimant undergo an EMG by Dr. Keith Schluterman,

a neurologist to whom Claimant was referred by Dr. Arnold, Dr. Arnold felt

that Claimant would not benefit from surgery and recommended that

Claimant see a pain specialist and/or her family doctor (Dr. Starnes, also an

authorized treating physician) for further symptom management.  Dr. Arnold,

in a report letter to Dr. Starnes, confirmed that Claimant’s need for this

treatment was related to her injury at work, despite her having preexisting
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conditions in the lumbar spine.  Claimant contends that any authorized

treatment after the last date Respondents paid medical is related to the injury

and is payable at this time.  Further, Claimant is entitled to additional medical

treatment with Dr. Starnes and/or a pain management specialist.

2. Dr. Starnes and Dr. Arnold have opined that Claimant was unable to work

from November 22, 2005 to January 20, 2006.  Claimant reached maximum

medical improvement on January 20, 2006 per Dr. Starnes.  Claimant had

a heart problem that caused her to be off work from November 8, 2005 to

November 21, 2005, but her compensable injury is the reason why she lost

time from work for the period claimed.

3. Claimant contends that Respondents have controverted this claim with

respect to the benefits claimed at present.  Therefore, Claimant contends

she is entitled to maximum attorney’s fees on all benefits awarded.

Respondents:

1. Respondents contend that they have accepted this claim as compensable

and have paid all appropriate benefits.

FINDINGS OF FACT AND CONCLUSIONS OF LAW

After reviewing the record as a whole, including medical reports, documents, and

other matters properly before the Commission, and having had an opportunity to hear the

testimony of the witnesses and to observe their demeanor, I hereby make the following

findings of fact and conclusions of law in accordance with Ark. Code Ann. § 11-9-704

(Repl. 2002):
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1. The Arkansas Workers’ Compensation Commission has jurisdiction over this

claim.

2. The stipulations set forth above are reasonable and are hereby accepted.

3. Claimant has proven by a preponderance of the evidence that she is entitled

to reasonable and necessary medical treatment in the forms of payment of

her outstanding medical bills and future treatment by Dr. Harry Starnes.

4. Claimant has not proven by a preponderance of the evidence that she is

entitled to referral to a pain management specialist.

5. Claimant has not proven by a preponderance of the evidence that she is

entitled to temporary total disability benefits from December 1, 2005 to

December 18, 2005, or to any portion thereof.

6. Claimant is not entitled to a controverted attorney’s fee.

CASE IN CHIEF

Summary of Evidence

Two witnesses testified at the hearing:  Claimant and Christine Fletcher.

In addition to the prehearing order discussed above, the exhibits admitted into

evidence in this case consist of the following:  Claimant’s Exhibit 1, which is a seven-page

abstract of her second exhibit; Claimant’s Exhibit 2, medical records, consisting of a three-

page index and 98 individually numbered pages thereafter; and Respondents’ Exhibit 1,

medical records, consisting of a one-page exhibit and 12 individually numbered pages

thereafter.
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Testimony

Bobbie Jean Works.  Claimant testified that she is 56 years old and completed the

twelfth grade.  She is a certified nurse’s aide.  She first entered the workforce in 1999 by

going to work for Respondent Ozark Health.  Claimant left there after 18 months, went to

work at another facility, and then returned to Ozark Health in March or April of 2000.  She

worked there until she was injured on August 14, 2005.  Claimant has not worked anywhere

since, and she now draws Social Security disability benefits.

She stated that on the date of her injury, she and her partner, a CNA named Melissa

Martin, were transferring a patient from her bedside commode back to her bed.  Claimant’s

right arm was under the patient’s right arm.  When the partner began cleaning the patient,

the patient’s knees buckled.  In going down, the 160 to 165-pound patient pulled down the

Claimant, who weighed 117 pounds at the time.  Claimant testified that she felt a pain in her

right lower back, below the waistline.  While she admitted that she had back problems

before, Claimant stated that this pain was different.  She described it as follows:  “It was just

real quick, very, very painful and it took my breath away actually it hurt so bad.  And I

thought that after a while it would ease up, you know, but it just didn’t.”  Claimant was

unable to straighten up.

She testified that she reported the injury to Pat Briggs, her supervisor, and that

Briggs and Martin helped her out of the patient’s room.  Claimant filled out an incident

report, and then went to the emergency room.  She received an injection and pills and was

sent home.  The next day, she went to see the company doctor, Dr. Krishna Reddy.  He

prescribed medication.  She stated that the pain stayed constant.  Claimant could not recall

if she received an off-work slip or whether she worked in the days immediately after the
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injury.  However, she did testify that she was returned to light duty throughout the month of

September 2005 and lasting for several weeks.

Claimant stated that she “begged Dr. Reddy not to put [her] on full duty.”  However

he did so anyway.  She testified that while she was still hurting badly, she returned to work.

But Claimant sought a change of physician from the Commission.  She testified that she

was in a car accident in 1991 and injured her neck and low back.  While she attempted to

get a change of physician to Dr. Verella, who treated her after the wreck, she was

unsuccessful because he was not in the MCO.  The Medical Cost Containment Division

changed her to Dr. Harry Starnes, who was her family doctor throughout the 1990s.  She

went to see him on November 8, 2005.  Dr. Starnes took Claimant off work after their first

visit.

In addition to her back injury, Claimant has also been treated for a heart condition.

She had to have a stent placed in her and was off work approximately two weeks as a

result.  Even after her heart problems were addressed, Dr. Starnes continued to keep her

off work.  He gave her medication and injections.

Dr. Starnes referred Claimant to Dr. David Arnold, a Conway orthopedic physician.

He conducted an NCS test.  She was having radicular pain in both her hips and legs, with

the right being worse than the left.  This began right after the injury.  Dr. Arnold would not

recommend surgery.  Neither he nor Dr. Starnes recommended that she return to work, and

she has not returned since January 2006.  Her symptoms have remained the same since

that time.  She described them as follows:

I have constant pain in my lower back.  When I walk, I feel like my hip is
broke.  And my legs hurt.  I just have pains that shoot down into both legs.
And I walk kind of club footed.  It’s just–it’s constant pain.
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She has continued to see Dr. Starnes after being released by Dr. Arnold.  He prescribes

Neurontin for her back.  However, the medication does not totally relieve her pain,

especially when she is active.

Claimant testified that she applied for and received Social Security disability benefits

without having to go to a hearing.  While she stated that her back and her heart were taken

into consideration in awarding her benefits, she emphasized that her back is the only cause

for her being taken off work.

She stated that she received some temporary total disability benefits from

Respondents after she was released from treatment for her heart, and this was the reason

she reduced the period for which she is claiming TTD.

When questioned by Respondents, Claimant testified that she injured her low back

in 2000 while working for Respondent Ozark Health and was treated by Dr. Verella, who

saw her after her motor vehicle accident.  In addition, she fell and broke her tail bone at

Ozark Health in May 2002.  Her medical bills were paid and she returned to work two days

later.  She denied experiencing leg pain then.

Dr. Starnes is her family physician.  She saw Dr. Thomas for cardiovascular

problems.  Claimant underwent surgery on her carotid artery in 1999.  She had a stent

surgically implanted in November 2005.  She worked up until the 2005 surgery.  Thereafter,

she continued on light duty for a period of time and then returned to full duty as Dr. Reddy

had ordered.  She also admitted that she saw a physician for depression and was treated

with medication and counseling prior to August 2005.

Dr. Reddy had Claimant undergo an MRI on September 12, 2005.  She testified that

he did not discuss his findings with her.  However, she took it to Dr. Starnes.  She returned
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to see him on September 16, 2005.  That day, he released her to return to work with no

restrictions–he did not give her an impairment rating.  Thereafter, Claimant returned to work,

but she testified that she was still performing only light duty.  She stated that because she

could not perform any lifting, the other CNAs were helping her.  Dr. Reddy had prescribed

physical therapy, and Claimant underwent the therapy.  However, no physician has

recommended any type of surgical procedure for her back.

Since leaving Respondent Ozark Health, Claimant has not kept in touch with the

company regarding her condition or treatment.  She has not looked for work or applied for

any jobs since then.  Claimant had a neck fusion as a result of her 1991 car accident.  She

complained of low back problems also.

In 2005 Claimant filed a complaint against Respondent Ozark Health with the Equal

Employment Opportunity Commission.  The complaint was denied.  Claimant denied telling

anyone that she wanted to retaliate against the company.

With regard to her claim for temporary total disability benefits, Claimant testified that

she received such benefits in December 2005 and almost the entire month of January 2006.

She took off work in November 2005 because of the stent procedure, and stated that she

still did not return to work in December 2005 because she was still sore from the procedure.

Her leg was bothering her at the site where they entered it to place the stent.

Claimant stated that she recently saw Drs. Starnes and Thomas and received “a

clean bill of health on [her] heart.”  She last saw Dr. Arnold, who specializes in pain

management as well as orthopedics, on January 9, 2006.  At that time, he recommended

pain management, stated that surgery would not help, and added that there was nothing

else he could do.  He stated that he was having a difficult time trying to diagnose her back
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problem. Claimant did not remember Dr. Arnold telling her to return if her symptoms

worsened or if she had any other signs of progression.  However, he did tell her that she

could not have another MRI while she was on the heart medication Plavix.

In February 2006 Claimant underwent a functional capacity evaluation.  She stated

that she has never seen the report.  When asked to explain the evaluator’s observation that

Claimant upon arriving at her automobile after the test presented with a slow and shuffling

gait and a more exaggerated shoulder swing and unsteadiness that she showed during the

FCE, and that she had just walked the length of the clinic and to the sidewalk without a limp

or unsteadiness, Claimant explained that “[i]t takes me a little bit after I’ve been sitting to get

into a–a normal–or the more normal gait that I can get in.”  She added that she starts slowly,

and then her momentum keeps her going.

Under further questioning by her attorney, Claimant testified that when she first hurt

her back at Respondent Ozark Health, it was only a muscle pull.  Because she went back

to work so soon after breaking her tail bone, Claimant could not claim temporary total

disability benefits.

As for her EEOC claim, Claimant testified that the incident involved a co-worker

assaulting her by sneaking up on her and placing an adult diaper on her.  However, she

stated that after the dismissal of the claim, she went back to work and continued to enjoy

work.

When questioned further by Respondents, Claimant admitted that the 2000 injury

that she described as a muscle pull was significant enough that an MRI was done.

Christine Fletcher.  Called by Respondents, Fletcher testified that she works at

Respondent Ozark Health as an administrative assistant.  From August 2005 until January
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2006, she handled the scheduling there.  She is acquainted with Claimant and aware that

she had a work-related injury in August 2005.  At some point, she returned to work at light

duty.  She kept up with her medical status.  Claimant came in at times to visit after she was

returned to full duty.  Fletcher testified that there were times when Claimant stated that she

was hurting.  At such times, she did not stand up straight.  Other times, Fletcher observed

her to be “walking fine” and not to be having any problems.

Fletcher stated that Claimant called and said that she was going to have to have a

stent placed in her heart.  In the course of that conversation, Claimant complained of

numbness in her legs and stated that her doctor had mentioned that the cardiac condition

could affect her legs.  Fletcher testified that she was left with the impression from Claimant

that she was missing work in January 2006 because of her heart and not her back.

When questioned by Claimants, Fletcher stated that she was working at Respondent

Ozark Health when Claimant worked there the first time.  She stated that Claimant always

worked when asked and showed up for work when she was supposed to.  She received no

complaints about Claimant’s job performance, and had no reason not to trust Claimant’s

word.

While Fletcher testified that she received off-work slips for Claimant after her heart

procedure, she did not receive one from Dr. Starnes dated January 20, 2006, indicating that

she was permanently disabled and would be unable to return to work.  Their last

conversation occurred after the stent surgery.  Claimant told her there had been a

complication and that she would not be able to work and did not know how long she would

be off.  She did not recall Claimant stating that she had good days and bad days with her

back.
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Fletcher stated that she would not necessarily be aware when an employee is

receiving temporary total disability benefits.

Records

Claimant’s Exhibits 1 and 2.  The medical records of Claimant that were introduced

at the August 29, 2007 hearing and are part of Claimant’s Exhibits 1 and 2 reflect the

following:

On October 19, 1994, Claimant presented to Dr. Harry Starnes with back and neck

pain.  She had a neck fusion for cervical disc disease in February 1992 following an

automobile accident in January 1991.  Dr. Starnes assessed the pain as probably caused

by degenerative arthritis.  He continued to treat her for headaches and cervical pain in 1995,

and she disclosed that she had a history of migraine headaches.

On March 28, 2000, Claimant presented to Dr. Starnes with back pain.  She

continued to present with and be treated for low back pain.  Dr. Starnes’ note for May 8,

2000 stated that Claimant suffered a muscle pull in her back on April 22, 2000 and was off

work for two weeks.  On January 10, 2001, she underwent an MRI of the lumbar spine that

was normal with no evidence of disc herniation.  As a result of a coccyx fracture, she

underwent another MRI on May 3, 2002.  In addition to the fracture, this showed that

Claimant had a unilateral spondylolysis of L-5 on the right that Dr. Keith Bell opined was

“probably chronic.”

On August 14, 2005, Claimant presented to the Ozark Health Medical Center

emergency room at 4:50 a.m.  She stated that she was transferring a resident from a bed

to a bedside commode at 2:30 a.m. that morning when she felt her back give.  She began

having right-sided lumbar/sacral pain with no radicular symptoms.  While she also
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complained of pain on the left sign of her sacrum, the right was worse–she rated it a 6/10.

Claimant was given Soma and Torodol.  She was discharged home ambulatory the same

day, told to rest at home and use heat, and was taken off work for five days.  The record

notes that Claimant previous had two surgeries to her neck–one for her carotid artery and

a cervical fusion.

Claimant saw Dr. Krishna Reddy on August 15, 2005.  She was assessed as having

a low back muscle strain as a result of the August 14 accident and was prescribed Flexoril,

et al.  Dr. Reddy released her to return to work on August 17, 2005 with no restrictions.  The

record reflects that Dr. Reddy initially planned to release Claimant with a 20-pound lifting

restriction, but struck that part of the order.  Claimant returned to Dr. Reddy on August 18,

2005 and stated that her back still hurt and her feet were swollen.  She rated her pain as

7/10.  She was continued on her prescription medication and was prescribed two weeks of

physical therapy.  In addition, she released to return to work with no restrictions on August

23, 2005.  On August 26, 2005, she again presented for treatment, stating that she had

worked the past two nights and that the pain was “unbearable.”  Dr. Reddy started her on

physical therapy that day and told her to continue on her prescription medication.  Also, Dr.

Reddy placed Claimant on light duty until she completed physical therapy.

Claimant presented to the physical therapist with pain 9/10 in her low back that

radiated into both calves.  She was noted to have, inter alia, decreased lumbar lordosis.

With therapy five times per week, she was assessed as having good rehabilitation potential.

On September 6, 2005, Claimant filed with the Commission a request for a change

of physician to Dr. Charles Varela.  She underwent x-rays of the lumbar spine on

September 7, 2005.  They showed normal anatomic alignment of the lumbar spine and no
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evidence of an acute fracture or dislocation.  Also, the x-rays showed mild facet

degenerative changes at L5-S1 and to a lesser degree L4-5, with evidence of degenerative

disc disease at L2-3.

On September 8, 2005, Larry Green, MS, PT, recommended that Claimant’s physical

therapy be discontinued because she was not improving with the current treatment plan.

He recommended that Claimant return to Dr. Reddy to determination a new direction for her

plan of care.  She was noted to be having low back pain as high as 9/10.

An MRI performed on September 12, 2005 showed only mild degenerative changes

from L2-3 through L5-S1.  She presented to Dr. Reddy again on September 16, 2005 to go

over the MRI results.  She continued to complain of muscle spasms and stated that she

hurts the worst when she moves.  Dr. Reddy noted that the MRI showed only degenerative

findings.  She prescribed Neproxyn, and wrote that Claimant could return to work that day

with no restrictions.  Dr. Reddy also opined that Claimant suffered no permanent

impairment due to her work-related injury.

Claimant next went to Dr. Starnes on September 27, 2005.  She reported that her

back still hurts and that she is unable to do any lifting.  However, Dr. Starnes merely

assessed her as being in distress and noted that “Pt [patient] does not appear acutely ill.”

He continued to include that notation in later appointments.

Claimant’s change of physician request was approved by the Commission on

November 8, 2005.  She was changed from Dr. Reddy to Dr. Starnes.

On November 8, 2005, Dr. James Thomas of the Conway Heart Clinic evaluated

Claimant.  He recommended heart catheterization for evaluation of her chest pain.  She
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underwent the catheterization, which included the placement of a stent, on November 18,

2005.  She was discharged the next day.

Claimant continued to treat with Dr. Starnes for back pain.  A note from Dr. Starnes

dated December 14, 2005 reads “Off work since Nov 8 till patient sees back speci[a]list.”

When he saw Claimant on January 6, 2006, his assessment was degenerative disc

disease.

On December 21, 2005, Claimant was evaluated by Dr. David Arnold, an orthopaedic

surgeon and pain management specialist.  He noted that her cervical, thoracic, and lumbar

symptoms are non-specific in origin.  He gave a provisional diagnosis of pain dysfunction

syndrome with the following components: cervical–myofascial pain syndrome and post-

operative spine surgery; thoracic–myofascial pain syndrome; lumbar spine–spondylosis and

soft tissue injury.  He opined that, based on Claimant’s history and clinical evaluation, her

problem is a work-related injury consistent with the injury described by her.  He also noted

that “[t]here is a pre-existing spinal condition that confounds the current spine problem.”  On

December 21, 2005, he wrote the following to Dr. Starnes:

It was my pleasure to see Bobbie J. Works in the office today for a spine
consultation.  This is a 54-year-old CNA who was asymptomatic until she had
the sudden onset low back pain and bilateral leg pain secondary to lifting a
170 pound resident at the nursing home where she works.  A few days later
she also developed neck pain and thoracic pain.  Actually, all of these
symptoms are described as very severe or worse.  In fact, they are severe all
the time and most of the symptoms are constant.  She has neurologic
symptoms in her lower extremity.  She also tells me she has had swelling in
both feet and wonders if this is related to her injury.  This apparently
developed after her injury and I cannot relate it to her spine at this time.  Her
MRI shows mild multilevel degeneration and I also told her that this is not a
result of the injury as it must have predated the injury given the length of time
it would take for such changes to show up on an MRI.  She tells me there was
an MRI [in] 2001 that was normal.  Although somewhat unusual, this amount
of degeneration could have taken place over the period of time but I
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suggested that when she returns to my office she bring the old MRI and the
current one and we will see whether or not that is the case.  Regardless, I do
not think the degeneration is part of her pain problem.  I do, however, believe
she has a pain dysfunction syndrome inasmuch pain is the overwhelming
primary problem and involves multiple symptoms in multiple locations that
seeming[ly] defy logical explanation based on their diffuse location and clinical
evaluation with diffuse tenderness in her spine and extremities.  In some
ways, she almost appears to have fibromyalgia and, perhaps, there might be
some physicians who would argue that trauma can set off such a
rheumatological problem.  Consequently, other than this diagnosis I can only
assume that there is a soft tissue injury taking place and that there is no
surgical treatment whatsoever that would be of benefit to her current problem.
She lives too far from Conway to benefit from any of the back problems we
have here.  I suggest she continue with activity modifications, whatever
medications you are comfortable prescribing, and a rigorous physical therapy
program.  She tried physical therapy for one week and the therapist stopped
it because they thought she was going backward.  I would suggest a different
therapist who could help her move forward as she is otherwise not
benefit[t]ing from her current level of inactivity.  She had a cardiac stent
apparently up in around November 8, 2005 and was told she could not have
anymore MRI scans for at lest three months after that.  She is also on Plavix
and so no spinal injections would be of benefit at this time.  When she is
capable of having MRI scans, I would recommend a gadolinium enhanced
MRI of her cervical and thoracic spine to evaluate for an possible spinal cord
disorder.  We have scheduled here for electrodiagnostics to see if there is any
objective findings to explain the vague neurologic symptoms and pain located
diffusely in her lower extremities.  I will see her back after these
electrodiagnostics for final diagnosis and treatment recommendations but
otherwise suspect I will have nothing to offer her from a spine surgeon’s
perspective.  With regards to work, from a spine perspective I see no reason
why sh[e] could not pursue light duty work but it is my understanding that
whenever she stands for very long she has swelling in both feet and she has
trouble driving the 20 mile distance to work because of her back problem.
Consequently, I will defer to you as you understand these problems better
than I.  At some point in time I think it might be appropriate at approximately
a six month point from her injury and after her MRI scanning to obtain a
functional potassium evaluation and see what the objective interpretation is
of whatever disability she may or may not have.  Beyond that, this is a very
difficult case that defies a clear cut explanation and is unlikely to benefit from
the injury model or medical management model she is currently engaged in.

Claimant underwent an EMG/NCS of her bilateral lower extremities.  However, Dr.

Keith Schluterman found no evidence of acute right or left lumbosacral radiculopathies.  He
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did find an indication of mild chronic L5�L4 radiculopathies on the right�left.  Dr. Arnold saw

Claimant for the last time on January 9, 2006.

Dr. Starnes issued a note dated November 22, 2005, that stated that she was to

remain off work until her follow-up appointment on December 14, 2005.  On December 14,

he wrote another note that she was being treated for a bulging disc and would remain off

work until her appointment with an orthopaedist.  On December 19, 2005, his note stated

that she would remain off work until the orthopaedist appointment on December 21, 2005.

On January 20, 2006, he wrote a letter that reads:

To Whom It May Concern:

Bobbie Works is a patient in this office.  I have informed patient that she
should not return to work as she is considered permanently disabled due to
her medical condition.  I have also instructed this patient to file for her
disability.

Respondents’ Exhibit 1.  Claimant underwent a functional capacity evaluation on

February 23, 2006.  While she demonstrated the ability to work at least in the LIGHT work

category, the examiner stated that “[d]ue to the unreliable nature of this evaluation, her true

functional abilities are likely higher.”  He noted the following areas of questionable reliability

and consistency of effort:

The results of this evaluation suggest that Ms. Works gave an unreliable
effort, with 38 of 54 consistency measures within expected limits.  Ms. Works
put forth very inconsistent effort and demonstrated inappropriate illness
behaviors throughout testing.

Ms. Works[‘] isometric test results do not correlate with her dynamic lifting
abilities.  For example, she exerted an average force of 10 lbs. for an
isometric arm lift test yet lifted 15 lbs. with the arms from waist to shoulder
level.  Studies indicate that isometric strength values will be 2X’s that of
dynamic values.  This was not the case with Ms. Works[‘] strength testing.
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Ms. Works also demonstrates inconsistent grip with high C.V.’s between
repetitive trials and had significantly higher results with rapid grip exchange
testing.  This is also an indication of inconsistent effort.

It is further noted that Ms. Works demonstrates very limited AROM of the
lumbar region with formal testing but demonstrates only minimal deficit
(grossly 10%) in all planes with functional aspects of testing.

Ms. Works[‘] gait patterns changed frequently throughout testing as well.  Her
gait went from a very slow shuffling gait to a pace of movement that was over
2 mph with an increased stride length.  She completed a continuous walk for
10 minutes with no apparent difficulty.  It is noted that when she left the clinic,
as her husband assisted her to their automobile, her gait was back to being
very slow and shuffling but with an even more exaggerated shoulder swaying
and now unsteadiness than that noted during the entire FCE.  She had just
walked the length of the clinic and to the sidewalk with no limp or
unsteadiness.

Ms. Works self-reports that she is unable to stand or sit for even short periods
of time.  It is noted that during testing, she stood in one spot without
compensatory movement (at all) for 15 minutes.  She had no outward
indicator of pain yet rated her pain level as an 8 and describes it as severe.
The same was true for sitting.  Her reports of her entire bilateral legs being
numb and painful are inconsistent with normal neurological patterns as well.

ADJUDICATION

A. Reasonable and Necessary Medical Treatment

Respondents accepted this claim as compensable and have paid for some of

Claimant’s medical treatment to this point.  Claimant is seeking payment of her unpaid

medical bills along with future treatment by Dr. Starnes, her personal physician, along with

pain management.  Claimant has asserted that this treatment is reasonable and necessary.

On the other hand, Respondents contend that they are not liable for anything they have not

yet paid because Claimant’s problems arise out of a preexisting condition instead of her

work-related August 14, 2005 injury.



Works - Claim No. F508984 19

Arkansas Code Annotated Section 11-9-508(a) provides that an employer shall

provide for an injured employee such medical treatment as may be necessary in connection

with the injury received by the employee.  Wal-Mart Stores, Inc. v. Brown, 82 Ark. App. 600,

120 S.W.3d 153 (2003).  But employers are liable only for such treatment and services as

are deemed necessary for the treatment of the claimant’s injuries.  DeBoard v. Colson Co.,

20 Ark. App. 166, 725 S.W.2d 857 (1987).  The claimant must prove by a preponderance

of the evidence that medical treatment is reasonable and necessary for the treatment of a

compensable injury.  Brown, supra; Geo Specialty Chem. v. Clingan, 69 Ark. App. 369, 13

S.W.3d 218 (2000).  What constitutes reasonable and necessary medical treatment is a

question of fact for the Commission.  White Consolidated Indus. v. Galloway, 74 Ark. App.

13, 45 S.W.3d 396 (2001); Wackenhut Corp. v. Jones, 73 Ark. App. 158, 40 S.W.3d 333

(2001).  There must be a causal connection between the maladies for which Claimant is

seeking treatment and the compensable injury.  See Williams v. L&W Janitorial, Inc., 85 Ark.

App. 1, 145 S.W.3d 383 (2004); Murphy v. Wal-Mart Stores, Inc., 2003 AWCC 41 (Full

Commission Opinion filed March 4, 2003).  “Medical treatments which are required so as

to stabilize or maintain an injured worker are the responsibility of the employer.”  Artex

Hydrophonics, Inc. v. Pippin, 8 Ark. App. 200, 649 S.W.2d 845 (1983).

After a review of all the evidence, I find that Claimant has proven by a preponderance

of the credible evidence that she is entitled to reasonable and necessary medical treatment

that includes future treatment by Dr. Starnes and/or a pain management specialist.  Of

Claimant’s three treating physicians during the period in question–Drs. Reddy, Starnes and

Arnold–only one released her early on:  Dr. Reddy.  But even Respondents agree that
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Claimant had not reached MMI by that time.  The parties have stipulated, and I accept, that

Claimant reached maximum medical improvement as of January 20, 2006.

Drs. Arnold and Starnes have opined that her problem that they were treating was

consistent with her compensable August 14, 2005 work-related injury.  The Commission is

authorized to accept or reject a medical opinion and is authorized to determine its medical

soundness and probative value.  Poulan Weed Eater v. Marshall, 79 Ark. App. 129, 84

S.W.3d 878 (2002); Green Bay Packing v. Bartlett, 67 Ark. App. 332, 999 S.W.2d 692

(1999).  I am inclined to credit Dr. Arnold’s opinion more than Dr. Starnes, based upon my

review.  Dr. Starnes’ statement that Claimant had a bulging disc is not supported in the

record.

On the other hand, Dr. Arnold’s findings are detailed and, frankly, cut against

Claimant insofar as he was unwilling to find that her compensable injury was the cause of

her spine’s degenerative condition.  But he opined on December 21, 2005  that Claimant’s

condition was due to a soft tissue injury, and that her problem is consistent with the work

injury that Claimant described.  He diagnosed her as having Pain Dysfunction Syndrome

with the following components:  cervical–myofascial pain syndrome and post-operative

spine surgery; thoracic–myofascial pain syndrome; lumbar spine–spondylosis and soft

tissue injury.  He held to this opinion even after her EMG/NCS was mostly normal and

showed nothing of an acute nature.  In rendering his opinion, Dr. Arnold stated that he was

aware of Claimant’s pre-existing spine condition, which he stated “confounds” her current

problem.

While Dr. Arnold did not recommend surgery, he did recommend that she continue

with activity modifications, “whatever medications [Dr. Starnes] felt comfortable prescribing,”
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and a rigorous program of physical therapy.  He also suggested that she at some point

under a gadolinium enhanced MRI of her cervical and thoracic spine to evaluate whether

there is a spinal cord disorder.  Finally, he saw no reason why Claimant could not pursue

light duty work.

According to the record before me, Dr. Arnold is, among other things, a Diplomate

of the American Academy of Pain Management.  In his December 21, 2005 letter to Dr.

Starnes, he stated that Claimant “lives too far from Conway [the location of Dr. Arnold’s

clinic] to benefit from any of the back problems [sic–presumably he meant “programs”] we

have here.”  Nonetheless, he did not recommend that Claimant continue to see him or even

that she be referred to another pain management specialist.  Rather, he stated that she

should return to Dr. Starnes.  I credit this testimony, and find that Claimant is entitled to

payment of her outstanding medical bills and further treatment by Dr. Starnes, but not to a

referral to a pain management specialist.

B. Temporary Total Disability

Claimant argues that she is entitled to temporary total disability benefits from

December 1-18, 2005.  Claimant’s compensable injury to her low back is unscheduled.  See

Ark. Code Ann. § 11-9-521 (Repl. 2002).  An employee who suffers a compensable

unscheduled injury is entitled to temporary total disability compensation for that period

within the healing period in which she has suffered a total incapacity to earn wages.  Ark.

State Hwy. & Transp. Dept. v. Breshears, 272 Ark. 244, 613 S.W.2d 392 (1981).  The

healing period ends when the underlying condition causing the disability has become stable

and nothing further in the way of treatment will improve that condition.  Mad Butcher, Inc.
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v. Parker, 4 Ark. App. 124, 628 S.W.2d 582 (1982).  Also, a claimant must demonstrate that

the disability lasted more than seven days.  Ark. Code Ann. § 11-9-501(a)(1) (Repl. 2002).

A claimant who has been released to light duty work but has not returned to work may be

entitled to temporary total disability benefits where insufficient evidence exists that the

claimant has the capacity to earn the same or any part of the wages he was receiving at the

time of the injury.  Ark. State Hwy. & Transp. Dept. v. Breshears, 272 Ark. 244, 613 S.W.2d

392 (1981); Sanyo Mfg. Corp. v. Leisure, 12 Ark. App. 274, 675 S.W.2d 841 (1984).

As discussed above, Claimant has already received temporary total disability benefits

for the period of December 19, 2005 through January 29, 2006.  The parties stipulated that

Claimant reached maximum medical improvement on January 20, 2006.  Claimant was

originally asking for TTD benefits from November 22, 2005 through January 20, 2006.  In

light of the payments she has already received, including nine days–January 21-29,

2006–that Claimant is clearly not entitled to, the period at issue here is December 1-18,

2005.

What was happening during this period?  Again, the parties stipulated that Claimant

was still in her healing period.  As discussed above, Dr. Starnes on November 22, 2005

wrote correspondence that reads:  “BOBBIE WORKS has been under my care and is to

remain off work until her follow up appointment with us on 12/14/05.”  No mention of

Claimant’s back is made.  However, on December 14, 2005 he wrote:  “Bobbie Works is

presently under my care and being treated for a bulging disc in her back.  She was seen in

my office on this date.  She is to remain off work, pending, her specialty appointment with

an orthopedic doctor . . . .”  On December 19, 2005, his note stated that Claimant would

remain off work until the orthopaedist appointment on December 21, 2005.  The December
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14 order reflects that Claimant was off for her back problems, for purpose of this issue, from

that day until the 18th.  However, the November 22 correspondence  is not clear that she

was being taken off work due to her work-related injury.  Dr. Starnes’ note in the medical

record for that date reads:  “Return to clinic after seeing Dr. Thomas, Cardio.  Remain off

work until seen here on 12-14-05.”  The evidence thus shows that the doctor took Claimant

off work from November 22 to December 14 because of her heart and not her back.  This

interpretation makes further sense in light of another note from Dr. Starnes dated December

14, 2005 that reads “Off work since Nov 8 till patient sees back speci[a]list.”  Claimant did

not have back treatment on November 8, 2005.  But this date was when Dr. Thomas

evaluated her cardiac problems.  It is thus apparent that the reason she was off work

changed on December 14, from her heart to her back.  This comports with Claimant’s

testimony that she was off work during part of December because her leg was still sore from

the stent procedure.

While Dr. Starnes wrote on December 14 that he was treating Claimant for a bulging

disc, the evidence before me, including the September 2005 x-rays and MRI, do not reflect

Claimant having this condition.  However, she did remain in her healing period and was

being treated for back pain that Drs. Starnes and Arnold found to be caused by her August

14, 2005 injury.  Hence, Claimant is only potentially eligible for TTD from December 14-18,

2005.  While this period is only five days in length, it is clear from the stipulation of the

parties and the evidence in the record that Claimant’s period of disability lasted until

January 20, 2006.  Thus, it lasted in excess of nine days for purposes of the statute.

Dr. Arnold, whom I credit, opined that he could “see no reason why [Claimant] . . .

should could [sic] not pursue light duty work . . . .”  He hastened to add, however, that “it is



Works - Claim No. F508984 24

my understanding that whenever she stands for very long she has swelling in both feet and

she has trouble driving the 20 mile distance to work because of her back problem.”  For that

reason, Dr. Arnold deferred to Dr. Starnes on this matter.  I credit Dr. Arnold’s opinion that

Claimant could perform light duty work.  This opinion correlates with the findings of her

February 2006 functional capacity evaluation.  Moreover, as established by the testimony

of both Claimant and Fletcher, light duty work was available at Respondent Ozark Health

and Claimant performed those duties.  Hence, I find that Claimant has not proven by a

preponderance of the evidence that she is entitled to temporary total disability benefits for

this additional five-day period because she did not suffer a total incapacity to earn wages.

C. Attorney’s Fees

I find that because Claimant has not proven her entitlement to additional temporary

total disability benefits, her attorney is not entitled to a controverted attorney’s fee under

Ark. Code Ann. § 11-9-715 (Repl. 2002).

CONCLUSION AND AWARD

Respondents are directed to pay benefits in accordance with the findings of fact and

conclusions of law set forth above.  All accrued sums shall be paid in a lump sum without

discount, and this award shall earn interest at the legal rate until paid, pursuant to Ark. Code

Ann. § 11-9-809.  See Couch v. First State Bank of Newport, 49 Ark. App. 102, 898 S.W.2d

57 (1995).

IT IS SO ORDERED.

________________________________
Hon. O. Milton Fine II
Administrative Law Judge


