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Hearing before ADMINISTRATIVE LAW JUDGE ELIZABETH W. HOGAN, on October 27,
2006, at Little Rock, Pulaski County, Arkansas.

Claimant represented by the HONORABLE STEVEN MCNEELY, Attorney at Law, Little Rock,
Arkansas.

Respondents represented by the HONORABLE ROBERT MONTGOMERY, Attorney at Law, Little
Rock, Arkansas.

ISSUES

A hearing was conducted to determine the claimant’s entitlement to payment of medical and

funeral expenses, dependency benefits and attorney’s fees.

At issue is whether or not this claim is compensable pursuant to Ark. Code Ann. §11-9-102

and the extent of the Fund’s liability pursuant to Ark. Code Ann. §11-9-527.

After reviewing the evidence impartially without giving the benefit of the doubt to either

party, Ark. Code Ann. §11-9-704, I find the evidence preponderates in favor of the claimant.

STATEMENT OF THE CASE

The parties stipulated to an employer-employee-carrier relationship on February 28, 2005 at

which time the deceased was earning sufficient wages to entitle him to a compensation rate of

$466.00/$350.00 in the event this claim is found to be compensable.

The claimant contends her husband, Donald Wilson, was involved in an altercation with a

co-employee, Dennis Stewart, over a scheduling disagreement.  Mr. Wilson was injured on February

28, 2005 and died on March 9, 2005 from a head injury.  The claimant seeks payment of medical
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expenses incurred before death, funeral expenses, dependency benefits for herself  and her

grandchild and attorney’s fees.  Alternatively, in the event this claim is found not to be compensable,

the claimant intends to pursue a tort claim against the employer pursuant to Van Wagoner v. Beverly

Enterprises, 334 Ark. 12, 970 S.W.2d 810 (1998).

The respondents agree the claimant was injured due to an argument about scheduling a

delivery route.  However, the respondents contend Mr. Wilson was not scheduled to work that day

and therefore he was not performing employment services at the time of injury.  Respondents further

contend that this case is barred as the deceased was intoxicated at the time of his injury.

Respondent No. 2  the Fund,  awaits a decision on the compensability of the claim.  However,

in the event of an award,  the Fund contends the decedent’s widow, Regina Wilson,  is the only one

entitled to benefits.

The following were submitted without objection and comprise the evidence of record: the

parties’ prehearing questionnaires and exhibits filed in the transcript.

The following witnesses testified at the hearing: the claimant, Regina Wilson, who was

emotionally distraught; sales manager, David Rowe; mechanics, Clayborn Johnson and Brian

Matthews; and maintenance supervisor, Bill Eudy.  Donald Wilson was Mr. Johnson’s brother-in-

law.  Both Mr. Rowe and Mr. Matthews were long-time friends of Mr. Wilson’s.

The deceased employee, Donald Wilson, age 50 (D.O.B. January 10, 1955) had a history of

alcohol abuse and completed rehab 10-15 years ago.  He had worked for the respondent-employer

for seventeen  years.  He was a relief driver, making deliveries if one of the other drivers was absent.

If no relief work was available, Mr. Wilson was expected to work in the office as a trouble shooter.

His shift was from 7:30 a.m. to 5:00 p.m.

Dennis Stewart was one of the delivery truck drivers.  Earlier, Mr. Stewart had been

suspended by the employer for one year for failing a random drug test.  He had resumed employment

with Coleman as part of their “second chance” program to help employees with substance abuse

problems.
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On Monday, February 28, 2005, Mr. Wilson reported for work and asked one of the

mechanics, Brian Matthews, to repair the ticket printer in the truck.  Mr. Wilson also spoke with

another mechanic, Clayborn Johnson, who is his brother-in-law.  Mr. Wilson told Mr. Johnson that

he was running the truck route that day.  Mr. Stewart also reported to work and complained to

another mechanic, Clayborn  Johnson that Mr. Wilson left cases on the back of the truck from a prior

run..   Presumably, Mr. Wilson left the cases on the truck on Saturday because he thought he would

be making deliveries on Monday.   Clayborn Johnson was under the impression that Mr. Wilson and

Mr. Stewart had an argument that morning because of the tension between them.  Mr. Wilson didn’t

think Mr. Stewart appreciated how hard Mr. Wilson fought to get Mr. Rowe to rehire Mr. Stewart,

(Tr. p. 18).  Mr. Johnson stated there was nothing about Mr. Wilson’s behavior or appearance to

suggest he was intoxicated on the day of the incident.

While Mr. Matthews was repairing the ticket printer in the truck, Mr. Stewart got in the truck

on the driver’s side.  Mr. Wilson opened the passenger side door and the two exchanged words about

whose turn it was to drive the truck route, (Tr. p. 32).  They got outside the truck and a physical

altercation ensued.  Mr. Matthews broke up the fight twice but Mr. Wilson approached Mr. Stewart

a third time and was knocked to the ground, striking his head, (Tr. p. 28-29, 33).  Mr. Matthews

testified there was nothing about Mr. Wilson’s behavior or appearance to suggest he was intoxicated.

     Mr. Matthews called 911 and paramedics  and a patrol car arrived on the scene. Officer

Cline’s police report is part of the respondents’ exhibit packet.  The time of the incident is shown

as 6:50 A.M.  Officer Cline reported smelling alcohol on Mr. Wilson’s breath.   Mr. Wilson was

taken to St. Vincent’s Infirmary and administered a drug test which was positive for alcohol (.07).

The report was generated at 2:09 p.m. but it is unclear when the sample was taken.  The ER records,

beginning at 10:45 A.M. indicate Mr. Wilson was combative and agitated.  He was diagnosed with

a subdural hematoma.  

The manager, Mr. Rowe testified he didn’t know why Mr. Wilson reported to work on

February 28, 2005.  Working that day would have made a 6 day work week instead of a 5 day work
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week.   However, Mr. Rowe did concede that the scheduling log for February 28, 2005 had been left

blank in error, (Tr. p. 9-10, 13).  Mr. Rowe had known Mr. Wilson since high school and described

him as a great employee.  Mr. Rowe was not present at the time of the incident.  

The widow, Regina Wilson, testified she and Don Wilson had been married for 24 years and

had a daughter, Alida (age 23).  Alida Wilson has a son, Tarryn (age 3), with Hernandez Williams

but does not receive child support.  Alida is unstable and the Wilsons were raising their grandson.

The Wilsons do not have legal guardship of their grandson nor do they have health insurance for

Tarryn.  Ms. Wilson does have a life insurance policy with Tarryn as the beneficiary.  Alida was

employed with DCI Biologicals at the time of her father’s death and is presently employed with an

oncology clinic. 

Ms. Wilson has been employed with the Department of Parks and Tourism for the last twenty

years.  As husband and wife, the Wilsons pooled their salaries to pay the mortgage, insurance, home

repairs, etc.  Alida and Tarryn have lived with the Wilsons all their lives and depended on the

Wilsons for food, clothing and shelter.  Tarryn is enrolled in a subsidized day care program.

FINDINGS AND CONCLUSIONS

The respondents have controverted this case contending the claimant was not performing

employment services and he was intoxicated at the time of the incident.

A “compensable injury” is defined as an accidental injury... arising out of and in the course

of employment....”  Ark. Code Ann. §11-9-102(4)(A)(i)(Supp. 2003).  A compensable injury does

not include an “injury which was inflicted upon the employee at a time when employment services

were not being performed....”  Ark. Code Ann. 11-9-102(4)(B)(iii)(Supp. 2003).  An employee is

performing “employment services” when he or she “is doing something that is generally required by

his or her employer.”  White v. Georgia-Pacific Corp., 339 Ark. 474, 478, 6 S.W.3d 98, 100 (1999).

The test for determining whether the employee was performing employment services at the time of

the injury is “whether the injury occurred within the time and space boundaries of the employment,

when the employee [was] carrying out the employer’s purpose or advancing the employer’s interest
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directly or indirectly.”  Pifer v. Single Source Transp., 347 Ark. 851, 69 S.W.3d 1 (2002).

Based on the testimony of the respondents’ witnesses, I find the claimant was performing

employment services at the time of the accident.  On the day of the incident, Mr. Wilson arrived at

work on time and engaged the services of a mechanic to fix a printer in the delivery truck.  He

mistakenly thought he was scheduled to drive that day but the fact remains that he was performing

employment services.

The Supreme Court analyzed the intoxication statute A.C.A. §11-9-102(5)(B)(iv)(Supp.

1997) with regard to alcohol usage  in ERC Contractor Yard & Sales v. Robertson, 335 Ark. 63, 977

S.W.2d 212 (1998) and determined the following:

(1)  Any amount of an intoxicating  or
 illegal substance invokes the 
 presumption that the injury or 
 accident was substantially occasioned
 by the use of the intoxicant or illegal
 substance.

(2)  Whether a rebuttable presumption is
 overcome by the evidence is a question
 of fact for the Commission to determine.

(3)  The phrase, "substantially occasioned by"
       requires that there be a direct causal 

 link between the use of an intoxicant or 
 illegal substance and the injury.

Based on the drug test, I find Mr. Wilson was intoxicated at the time of the incident.  Since

the altercation took place on the passenger side of the truck, it appears from the lay testimony that

Mr. Stewart got out and walked around the truck to physically confront Mr. Wilson.  The argument

concerned employment-related issues; the mix-up over scheduling and some animosity about Mr.

Stewart’s attitude since he had been re-hired after a suspension.  None of the respondents’ witnesses

thought the claimant exhibited signs of inebriation.  Therefore, I find Mr. Wilson’s use of an

intoxicant did not cause the injury.

The Fund has controverted benefits to the grandson, Tarryn Wilson.   Under Ark. Code Ann.

§11-9-102, a child is defined as:



6

A natural child, a posthumous child, a child legally adopted prior to
the injury of the employee, a stepchild, an acknowledged illegitimate
child of the deceased or of the spouse of the deceased, and a foster
child.

The term “grandchild” is not mentioned in the definition section of the Act but does appear in Ark.

Code Ann. §11-9-527 as a beneficiary (15%) of dependency benefits.  In the case at bar, I find the

grandchild was dependent on the deceased for financial support.  Mindful of the precedent of Taylor

v. Lubritech, 75 Ark. App. 68, 54 S.W.3d 132 (2001), I find that holding is limited to a step-

grandchild.

1. The Workers’ Compensation Commission has
jurisdiction of this claim in which the relationship of
employer-employee-carrier existed among the parties
on February 28, 2005 at which time the claimant was
earning sufficient wages to entitle him to a
compensation rate of $466.00/$350.00.

2. The claimant has proven by a preponderance of the
credible evidence that he sustained a compensable
injury, caused by a specific incident, arising out of and
in the course of his employment which produced
physical bodily harm, supported by objective findings,
requiring medical treatment or producing disability,
pursuant to Ark. Code Ann. §11-9-102.

3. Respondent No. 1 is  directed to pay medical expenses
pursuant to Rule 30 and funeral expenses subject to
the limitations provided in Ark. Code Ann. §11-9-
527.

4. Regina and Tarryn Wilson were wholly and actually
dependent on the deceased employee and are entitled
to dependency benefits pursuant to Ark. Code Ann.
§11-9-527.

5. The respondents are directed to pay the court
reporter’s fees and expenses associated with
transcribing this hearing within thirty days pursuant to
Commission Rule 20.

6. This claim has been controverted and the claimant's
counsel is entitled to the maximum attorney's fees to
be paid in accordance with A.C.A. §11-9-715, §11-9-
801, and WCC Rule 10.

Pursuant to the Full Commission decisions of
Coleman v. Holiday Inn, (November 21,1990)
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(D708577), and Chamness v. Superior Industries,
(March 5, 1992)(E019760), the claimant's portion of
the controverted attorney's fee is to be withheld from,
and paid out of, indemnity benefits, and remitted by
the respondent, directly to the claimant's attorney.

As a reminder, Ark. Code Ann. §11-9-715 was
amended by Act 1281 of 2001, limiting attorney’s fees
on medical benefits and services for injuries after July
1, 2001.

AWARD

Respondents are directed to pay benefits in accordance with the Findings of Fact above along

with their proportionate share of attorney's fees.  All accrued sums shall be paid in a lump sum

without discount and this award shall earn interest at the legal rate until paid, pursuant to A.C.A.

§11-9-809, and Couch v. First State Bank of Newport, 49 Ark. App. 102, 898 S.W.2d 57 (Ark. Ct.

App. 1995), and Burlington Industries, et al v. Pickett, 64 Ark. App 67, 983 S.W.2d 126 (1998), 336

S.W. 515, 988 S.W.2d 3 (1999).

IT IS SO ORDERED.

                                                                           
ELIZABETH W. HOGAN
Administrative Law Judge


