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Claimant represented by EVELYN BROOKS, Attorney, Fayetteville,
Arkansas.

Respondents represented by CURTIS NEBBEN, Attorney, Little Rock,
Arkansas.

STATEMENT OF THE CASE

A hearing was held on March 27, 2007, in Springdale, Arkansas.

A pre-hearing conference was held in this claim, and as a

result a pre-hearing order was entered in the claim on February 6,

2007.  This pre-hearing order set forth the stipulations offered by

the parties, the issues to litigate and the contentions thereto. 

The following stipulations were submitted by the parties and

are hereby accepted:

1. The Arkansas Workers' Compensation Commission has

jurisdiction of this claim.

2. On June 1, 2004, the relationship of employee-employer-

carrier existed between the parties.

3. The claimant is entitled to a weekly compensation rate of

$368.00 for temporary total disability and $276.00 for permanent

partial disability.
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By agreement of the parties the issues to litigate are limited

to the following:

1. Compensability of the claimant’s rights shoulder injury on

June 1, 2004.

2. Related medical.

3. Temporary total disability from October 28, 2005, to

January 23, 2006.

4. Attorney’s fees.

In regard to the foregoing issues the claimant contends that

he was injured on June 1, 2004, when he was throwing cases of oil.

He had a specific injury when he injured his shoulder.  He has been

forced to go see the doctors at the Lowell Clinic and they are not

going to spend any time on anybody because they do not want to

waste Wal-Marts’ money.  They have not done anything for Damon

other than tell him to go back to work and that he will be all

right.  Claimant hopes that he is all right and wants to continue

to work.  He does not want to go through workers’ compensation, but

he wants to see a competent, independent, orthopedic surgeon and if

it requires him to change physicians to get away from the Lowell

Clinic doctors then so be it.

   In regard to the foregoing issues the respondents contend that

the claimant did not sustain an injury arising out of and in the

course of his employment as defined by the Arkansas Workers’

Compensation Act.  This includes, but not limited to, whether the

claimant has measurable and objective findings to meet the

definition of a compensable injury.  The claimant was examined at
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the Lowell Clinic and underwent an MRI scan, which was stone cold

normal.

The documentary evidence submitted in this matter consists of

the Commission’s pre-hearing order marked Commission’s Exhibit No.

1.  The claimant submitted medical records marked Claimant’s

Exhibit No. 1, non medical records marked Claimant’s Exhibit No. 2,

and an accident investigation marked Claimant’s Exhibit No. 3.  The

record was help open for the deposition of Dr. Park to have been

admitted as Respondents’ Exhibit No. 1 but that deposition was not

able to be taken.

 DISCUSSION

The claimant testified that he was twenty-eight years old and

began working for the respondent on September 3, 1996, loading

trucks on the shipping dock.  The claimant testified that after

about five years of working in the shipping department, he was

transferred to pulling merchandise where he would push a pallet

around and pull freight from cases and then wrap it.  The claimant

testified that on June 1, 2004, however, he was working as an order

filler.  The claimant explained that an order filler has a bundle

of labels and that he had to match the numbers to the slot and

verify the freight was right then he would put a label on the case,

and then throw it on a conveyor belt.  The claimant testified that

he did this job eight hours a day.  The claimant testified that on

June 1, 2004, he reached down to pick up a case of oil which was

six gallons and when he picked it up he pulled a nerve in his right

shoulder.  The claimant testified that he had a pop and pain
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immediately which he reported to Michael Ramsey, his supervisor.

The claimant testified that an accident report was filled out at

that time but he did not ask to see a doctor because he did not

feel it was necessary and hoped it would go away.  The claimant

testified that the pain did not go away and when he did ask to see

a doctor, he was sent to the Lowell Clinic and was seen by Dr.

Berestnev.  The claimant testified that this doctor prescribed

Celebrex for his shoulder and placed him on restrictions for three

weeks.  The claimant testified that at the end of the three weeks

he was put back on his regular job.  The claimant testified that he

had problems doing his regular job because his shoulder still hurt,

therefore he just used his left arm more to try to keep from using

his right arm as much.

The claimant testified that he continued to be seen by Dr.

Berestnev but eventually was seen by Dr. Parks.  The claimant

testified that Dr. Parks performed Surgery on his shoulder on

October 28, 2005.  The claimant testified that he was off work from

October 28, 2005, until he returned to work after his surgery on

January 23, 2006.

The claimant testified that before his surgery, he had been

transferred to a driving job so he would not have to be using his

shoulder as much, so when he returned to work after his surgery in

January 2006 he returned to this driving job.  The claimant

testified that during the period of time he had the driving job

prior to his surgery, his shoulder stayed approximately the same
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although it did still hurt.  The claimant testified that currently

his shoulder is doing great and it has continued to improve.

On cross examination, the claimant agreed that his accident

occurred on June 1, 2004, and at that time he did not request to be

seen by a physician.  The claimant further agreed that he did not

seek medical treatment for his shoulder problems until August 31,

2004.  The claimant again explained how his accident happened

indicating that when he bent over to pick up the case of oil he

jerked it up and felt a pop, rip, or pull in his right shoulder.

The claimant agreed that in the past he has had pops in his

shoulder, the only difference with this one was that the pain was

more severe.  The claimant testified that he continued working for

the respondent up to his date of surgery and as of the date of this

hearing he is still employed with the respondent driving a pallet

jack.  The claimant testified that when he was off work following

his surgery he drew short term disability in the amount of $295 and

some change each week.  The claimant agreed that he drew these

disability payments from October 28, 2005, until January 22, 2006,

and that his group health policy paid a portion of his medical

expenses.  The claimant testified that he has also had surgery on

his left shoulder due to interior instability.  The claimant agreed

that this was sort of what was wrong with his right shoulder but

different.  The claimant testified that as a hobby he worked on his

1997 ford truck specifically working on the electronics and the

sound system.
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On redirect examination, the claimant testified that the

popping in his shoulders was similar to when your knee will pop.

The claimant testified that he has not had pain associated with

that popping prior to his accident.  The claimant again testified

that the pop he felt on June 1, 2004, was much different in that it

was very painful and he knew that something was wrong when it

happened.  The claimant testified that after he hurt his right arm

he compensated using his left more frequently.  The claimant

testified that prior to June 1, 2004, he has never seen a

specialist for his shoulder, he has never had problems with his

shoulder, has never taken pain medications for his shoulder, and

has never seen a chiropractor for his shoulder.

The medical records set forth that the claimant was seen at

the Lowell Clinic by Dr. Berestnev on August 31, 2004, due to an

accident occurring on June 1, 2004, while he was picking up a case

of oil and felt a sharp pain in his right shoulder.  After

examination and x-rays were taken, the claimant was diagnosed with

having right shoulder rotator cuff tendinitis and Dr. Berestnev

prescribed medication.  The doctor also recommended that the

claimant avoid lifting more than five pounds with his right hand

and avoid working above shoulder level.  It was also recommended

that the claimant do some right shoulder exercises.  The claimant

was seen by Dr. Gary Moffitt on September 7, 2004, for a recheck of

his right shoulder rotator cuff tendinitis.  Dr. Moffitt notes that

the claimant reports that he is not any better and is still having

pain in his shoulder.  Dr. Moffitt recommended physical therapy and
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the claimant’s anti-inflammatory medications were discontinued

since they were not helping.  Dr. Moffitt recommended that the

claimant should continue to work with the same restrictions.  Dr.

Moffitt writes on September 21, 2004, that the claimant reports

that he is some better after his injection but that his work

activities have caused his shoulder to flair back up.  After

examination, Dr. Moffitt recommended that the claimant undergo an

MRI to see if there is any internal derangement.  The claimant

underwent an MRI of his right shoulder on September 22, 2004, which

showed that he had a normal MRI of the right shoulder.  On

September 23, 2004, Dr. Moffitt writes that the claimant’s MRI was

completely normal but he still has complaints of pain in his right

shoulder.  Dr. Moffitt writes that due to the persistent nature of

the pain in the claimant’s shoulder in the rotator cuff area he

would recommend additional physical therapy, for the claimant to

stay on his same restrictions and at work be transferred to another

area.

The claimant was seen by Dr. John Park on September 29, 2004.

After examination and review of the claimant’s various tests and

his past medical treatment for his right shoulder Dr. Park assesses

the claimant with having an anterior inferior instability on the

right shoulder after lift in forward flexion.  Dr. Park then

discusses how this condition often times will not show up on an MRI

but can produce pain.  Dr. Park continues to write that the absence

of any signal in the rotator cuff of significance indicating that

in deed tendinitis and rotator cuff strain are not really present
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at this point.  Dr. Park recommended further examination under

anesthesia, opining that surgery of his shoulder will be the only

solution to returning him to a good shoulder.  In response to the

claimant’s attorney’s letter, Dr. Park writes that the instability

that the claimant has is documented clinically and was

demonstratable in the clinic situation.  Dr. Park writes that the

MRIs are often unreliable for showing any labral insufficiency or

compression lesions about this site and he did not think further

studies are warranted.  Dr. Park writes that it appears that his

injury is related to the on the job jerking that occurred on or

about June 1 and in the doctor’s opinion the claimant will need to

undergo surgery in order to address his symptoms.  On September 2,

2005, Dr. Park recommends that the claimant undergo examination

under anesthesia and anterior glenolabral reconstruction with intra

operative arthroscopy to make sure that the claimant does not have

any other lesions inside his shoulder.  Dr. Park notes that the

claimant should be off work approximately two weeks and then

perhaps can return to one armed duty status but that it will take

a number of months to rehabilitate from this surgery.  The claimant

underwent surgery on his right shoulder on October 28, 2005,

performed by Dr. Park.  On December 21, 2005, Dr. Park writes that

after the claimant’s right shoulder reconstruction he is

approaching full range of motion and is to begin strengthening

exercises.  The claimant was released to return to work with no

restrictions on January 20, 2006.  The medical records set forth

that Dr. Park continued to follow the claimant every few months
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throughout 2006 and on February 16, 2007, Dr. Park discharged the

claimant recommending that he continue his strengthening program

for the remainder of his lifetime and to return on an as needed

basis.  Dr. Park concludes by writing that the claimant has reached

the end of his healing period.

Claimant’s Exhibit No. 3 is an investigation of accident

report dated and signed June 3, 2004.  This report sets forth that

on June 1, 2004, the claimant was picking up a case of SuperTECH

and strained his right shoulder.

After a complete review of this matter, I find that the

claimant has proven by a preponderance of the evidence that he

sustained a compensable injury to his right shoulder while working

for the respondent on June 1, 2004.  The claimant has testified and

the accident report sets forth that on June 1, 2004, the claimant

was picking up a case of oil and in the process injured his right

shoulder.  The claimant testified that he did not realize the

extent of his injury and hoped that it would resolve but with time

his condition did not improve and in August he requested to be seen

by a doctor.  After initial conservative treatment for the

claimant’s right shoulder his claim was denied at which time he

sought medical treatment on his own through Dr. Park.  Dr. Park

evaluated the claimant and ultimately performed surgery on his

right shoulder to repair the anterior and inferior instability of

the claimant’s right shoulder.  Dr. Park in his letter dated

February 9, 2005, sets forth that in his medical opinion the

claimant’s injury is related to the on the job jerking that
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occurred on June 1, 2004.  The medical records set forth that the

claimant underwent shoulder surgery on October 28, 2005, and that

Dr. Park released him to return to work with no restrictions on

January 20, 2006.  Therefore, the respondents should pay temporary

total disability to this claimant for the period of time he was off

work.

FINDINGS & CONCLUSIONS

1. The Arkansas Workers' Compensation Commission has

jurisdiction of this claim.

2. On June 1, 2004, the relationship of employee-employer-

carrier existed between the parties.

3. The claimant is entitled to a weekly compensation rate of

$368.00 for temporary total disability and $276.00 for permanent

partial disability.

4. The claimant has proven by a preponderance of the evidence

that he sustained a compensable injury to his right shoulder while

working for the respondent on June 1, 2004.  See discussion above.

5. The respondents should pay for all reasonable and necessary

medical treatment for this claimant’s compensable injury.  See

discussion above.

6. The claimant is entitled to temporary total disability from

October 28, 2005, until January 20, 2006, which is the period of

time that Dr. Park had him off work as a result of his compensable

injury.  See discussion above.
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7. The respondent is entitled to a dollar to dollar set off

for any benefits paid to the claimant as a result of his

compensable injury.  See Ark. Code Ann. §11-9-411.

8. The respondents have controverted this claim in its

entirety.

9. The claimant’s attorney is entitled to the maximum

statutory attorney’s fee based on the benefits awarded herein.

ORDER

The claimant has proven by a preponderance of the evidence

that he sustained a compensable injury while working for the

respondent on June 1, 2004.

The respondents should pay for all reasonable and necessary

medical treatment for this claimant’s compensable right shoulder

injury.

The respondents should pay temporary total disability to this

claimant from October 28, 2005, until January 20, 2006.

The respondents are entitled to a dollar for dollar set off

for any benefits which this claimant has received from a disability

policy or group health insurance in accordance with Ark. Code Ann.

§11-9-411.

The respondents shall pay to the claimant's attorney the

maximum statutory attorney's fee on the additional benefits awarded

herein, with one half of said attorney's fee to be paid by the

respondents in addition to such benefits and one half of said

attorney's fee to be withheld by the respondents from such

benefits.
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All benefits herein awarded which have heretofore accrued are

payable in a lump sum without discount.

This award shall bear the maximum legal rate of interest until

paid.

IT IS SO ORDERED.   

                                                           
                           ELIZABETH DANIELSON
                                           ADMINISTRATIVE LAW JUDGE
                                         


