
BEFORE THE ARKANSAS WORKERS’ COMPENSATION COMMISSION

CLAIM NO. F609011

LAWRENCE A. WILLS, EMPLOYEE CLAIMANT

S.L.S. TRUCKING, INC., EMPLOYER RESPONDENT

AMERICAN INTERSTATE
INSURANCE CO., CARRIER RESPONDENT

OPINION FILED APRIL 13, 2007 

Hearing held before the HONORABLE S. DALE DOUTHIT, Administrative Law Judge,
on January 16, 2007 at Hope, Hempstead County, Arkansas.

Claimant represented by HON. GREGORY R. GILES, Attorney at Law, Texarkana,
Arkansas.

Respondents represented by HON. MICHAEL E. RYBURN, Attorney at Law, Little
Rock, Arkansas.

STATEMENT OF THE CASE

A hearing was held in the above-styled claim on January 16, 2007, in Hope,

Arkansas.  A prehearing conference was conducted in this case on November 1, 2006,

and a prehearing order was filed November 2, 2006.  A copy of the prehearing order was

introduced into evidence as Commission Exhibit "1", and made a part of the record

without objection; subject to any modifications made at the full hearing.

The parties stipulated that the Arkansas Workers’ Compensation

Commission has jurisdiction over this claim, and the employer/employee/carrier

relationship existed at all relevant times, including May 30, 2006.  At the full hearing, the

parties could only agree to the claimant receiving $298.00 per week in wages and
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disagreed as to whether the claimant’s $225.00 per week per diem payment should be

included as part of the claimant’s average weekly wage.  The parties were instructed to

brief the per diem issue and the parties respective post hearing briefs are blue backed

herein as Blue Back Exhibits 1 & 2.

After reviewing claimant’s post hearing brief, respondents then stated:

"I agree with Mr. Giles that the compensation rate should
be increased to reflect the $225.00 per week per diem
received by Mr. Wills." (R. BB Ex)

Based on the parties hearing and post hearing stipulations, it was ultimately

agreed the claimant’s average weekly wage was $523.00 per week; which would give

claimant a TTD rate of $348.00 per week and a PPD rate of $261.00 per week.

By agreement of the parties, the issues to be litigated and resolved at the full

hearing were limited to the following:

1) Whether claimant sustained a compensable back injury

on 5/30/06.

2) If compensability is overcome, whether claimant is

entitled to TTD benefits from 5/31/06 to a date to be

determined, all associated medical treatment and attorney’s

fees.

As stated, originally the issue of average weekly wage and compensation

rates was going to be addressed; however, that issue was resolved with the respondents
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post hearing stipulation. (BB Ex.)

At the full hearing, the claimant contended he sustained a compensable

injury on May 30, 2006; that the medical treatment he has received to date has been

reasonable, necessary and related to his compensable injury and that he is entitled to

additional medical treatment as recommended by his treating physician.  Claimant further

contended that he should be awarded temporary total disability benefits from on or about

5/30/06 to a date yet to be determined, and respondents should be ordered to pay all

attorney’s fees as permitted by law.

Respondents contended at the pre-hearing conference the claimant allegedly

injured his ribs, back and wrist when he fell of the trailer.  After the medical records were

reviewed, it was determined there were no objective medical findings.  The claimant then

picked up a weedeater and started weed-eating at home when he had a new injury to his

low back that is not work related.  That the alleged low back problem due to falling off

the trailer had resolved prior to the weedeater incident.

DISCUSSION

It must be stated that I found the claimant to be a highly credible witness. 

The claimant testified that he sustained a back injury while employed by respondents on

5/30/06 as a truck driver.  In short, the claimant testified that he was on top of his flat bed

trailer (which stood between four and one-half and five feet tall) in order to inspect his

load and fell to the ground on his back and left side.  The claimant testified he then began

having pain in his back, left shoulder and ribs.  (T. pgs. 18 & 19)
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The claimant testified he reported the incident to his employer the next day

at 6:00 a.m.  The respondent-employer then made arrangements for the claimant to treat

with Dr. Alan Fox who instructed the claimant to remain off work at the initial visit and

nothing in the medical evidence shows that Dr. Fox ever released the claimant to return to

work.

The claimant credibly testified that prior to 5/30/06 he was not having

problems with his back, not taking any medication for his back and had not been seeing a

doctor for any back pain.  (T. pg. 16, lines 9-21)   The claimant also testified that prior to

5/30/06, nothing about his back was keeping him from doing his job at S.L.S. Trucking.

The medical records show that the claimant had continuous complaints of

pain while treating with Dr. Alan Fox; however, on 6/21/06 Dr. Fox reported that

claimant’s back pain had resolved. (JX-1, pg. 15).  Claimant testified that Dr. Fox had

misstated his condition and that in fact it was claimant’s rib pain that was better, not his

back pain.  On 7/12/06 Dr. Fox  reported that claimant stated he had "picked up a

weedeater on Saturday and developed left sided thoracic and lumbar pain."  (JX-1, pg. 18)

In fact, the claimant admitted to weed-eating his yard, but stated afterward

his back pain continued.  Claimant credibly testified that between the time of the 5/30/06

accident and the weed-eating, that his back pain improved because he was off work and

not doing anything but that his back pain never completely resolved.

Dr. Fox ordered an MRI of the claimant’s lumbar spine which showed,

among other things, the following:
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"Right paracentral disc protrusion at the L5-S1 level
with thecal sac effacement as well as caudel extension
of a small disc fragment; likely a free fragment, into
the lateral recess of S1 on the right with nerve root
effacement." (JX-1, pg. 25& 26)

Clearly the MRI shows objective medical evidence of a back injury. To

prove the occurrence of a compensable injury as a result of a specific incident which is

identifiable by time and place of occurrence, the claimant must establish by a

preponderance of the evidence: 1) that an injury occurred arising out of and in the scope

or employment; 2) that the injury caused internal or external harm to the body which

required medical services, or resulted in disability or death; 3) that the injury is

established by medical evidence supported by objective findings, as defined in Ark. Code

Ann. §11-9-102(16); and, 4) that the injury was cause by a specific incident and is

identifiable by time and place of occurrence.  Mickel v. Engineered Specialty Plastics, 56

Ark. App. 126, 938 S.W. 2d 876 (1997)

Respondents main argument for denying this claim is the weedeater incident

in July of 2006.  Dr. Fox was asked to state within a reasonable degree of medical

certainty the causation of the claimant’s L5-S1 disc protrusion.  Dr. Fox stated in a letter

dated 11/14/06:

"I believe with a reasonable degree of medical certainty that
the pain he is experiencing is a result of his work related
injury.  I do not feel his MRI findings or symptoms are the
result of lifting a weedeater."  (CJX-1, pg. 35)

Dr. Scott Schlesinger stated on August 9, 2006:
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"Based on what he has told me, I would state with a
reasonable degree of medical certainty, if all the
information is valid, that his work related injury caused the
onset of his symptoms and thus should be covered under
workmen’s comp." (JX-1, pg. 31)

Dr. Kenneth M. Rosenzweig was asked in interrogatories, "What part did the

picking up of a weedeater in July of 2006 play in the injuries sustained by the claimant?"

Dr. Rosenzweig responded "It appears that the weedeater activity

exacerbated his underlying injury.  It does not appear that this was a factor to mitigate this

claim."

Dr. Rosenzweig was also asked "Did the complaints following the weedeater

incident suggest a new injury unrelated to the 5/30/06 incident?"  Dr. Rosenzweig

responded, "It does not appear that use of the weedeater was a separate incident and use of

the weedeater did not involve a traumatic event other than an increase in difficulty as a

result of the activities as recommended by the treating physician at the time." (JX-2, pg. 9) 

Clearly, the evidence shows the claimant’s back injury arose out of and in the

scope of employment.  The respondents never argue that the trailer incident on 5/30/06

didn’t occur.  Instead, they rely on the claimant’s use of his weedeater as an explanation to

the claimant’s lumbar injury.  The evidence simply does not support respondents

argument.  I find the claimant has proven all the elements of a compensable injury outlined

herein by a preponderance of the evidence.  I find the claimant has proven by a

preponderance of the evidence that he sustained a compensable back injury on 5/30/06.
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An employer shall promptly provide for an injured employee such medical

treatment as may be reasonably necessary in connection with the injury received by the

employee. A.C.A. §11-9-508(a).  The evidence shows that the medical treatment contained

in the record has been reasonable, necessary and related to the claimant’s compensable

injury and such treatment is the responsibility of the respondents.  Further, the additional

treatment now recommended by Dr. Schlesinger is reasonably necessary and related to the

compensable injury and should be respondents’ responsibility.

As stated, Dr. Fox has never released the claimant to return to work since he

took the claimant off work on 5/31/06. (JX-1, pg. 32)   Further, the claimant has credibly

testified about his inability to now return to work.  I find the claimant has proven by a

preponderance of the evidence that he is entitled to temporary total disability benefits from

5/31/06 to a date yet to be determined.

FINDINGS OF  FACT AND CONCLUSIONS OF LAW

After reviewing the record as a whole, to include medical reports, documents,

and other matters properly before the Commission, and having had an opportunity to hear

the testimony of the claimant and to observe his demeanor, the following findings of fact

and conclusions of law are hereby made in accordance with A.C.A. §11-9-704.

1) The Arkansas Workers’ Compensation Commission has

jurisdiction of this claim.

2) The stipulations of the parties are hereby accepted as fact.
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3) The claimant’s TTD rate is $348.00 per week and his

PPD rate is $261.00 per week.

4) The claimant has proven by a preponderance of the

evidence that he sustained a compensable injury to his back

on 5/30/06.

5) The claimant is still within his healing period.

6) Claimant has proven by a preponderance of the evidence

that he is entitled to TTD benefits from 5/31/06 to a date yet

to be determined.

7) The claimant has proven by a preponderance of the

evidence that respondents are responsible for all medical

treatment contained in the record, as the treatment was 

reasonable, necessary and related to the compensable injury. 

Further, respondents are responsible for treatment now

recommended by Dr. Scott Schlesinger as such treatment is

reasonably necessary and related to the compensable injury.

8) Claimant is entitled to the maximum attorney’s fees as

allowed by Arkansas Law consistent with the findings

herein.
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AWARD

Respondents herein are directed and ordered to pay all benefits outlined in

the Findings of Fact and Conclusions of Law herein.  Said sums accrued shall be paid in

lump sum without discount.

Maximum attorney’s fees are herein awarded to claimant’s attorney, the

Honorable Gregory R. Giles, pursuant to A.C.A. §11-9-809 until paid.

This award shall bear interest at the legal rate pursuant to A.C.A. §11-9-8-9

until paid.

IT IS SO ORDERED.

_________________________________
S. DALE DOUTHIT
Administrative Law Judge

rb.


