
BEFORE THE ARKANSAS WORKERS' COMPENSATION COMMISSION

CLAIM NO.   F702382

TOMMY WILLIAMS, EMPLOYEE CLAIMANT

REMINGTON ARMS CO., INC., EMPLOYER RESPONDENT NO. 1 

GALLAGHER BASSETT SERVICES, CARRIER RESPONDENT NO. 1

SECOND INJURY FUND RESPONDENT NO. 2

OPINION FILED NOVEMBER 16, 2007

Hearing before ADMINISTRATIVE LAW JUDGE ELIZABETH W. HOGAN, on August 17, 2007
at Little Rock, Pulaski County, Arkansas.

Claimant represented by the HONORABLE STEVEN MCNEELY, Attorney at Law, Little Rock,
Arkansas.

Respondents represented by the HONORABLE WILLIAM C. FRYE, Attorney at Law, Little Rock,
Arkansas.

ISSUES

A hearing was conducted to determine the claimant’s entitlement to payment of permanent

partial disability benefits and attorney’s fees.

At issue is whether or not the claimant is entitled to payment of an impairment rating which

would exceed 26 weeks of benefits.  All other issues are reserved.

After reviewing the evidence impartially without giving the benefit of the doubt to either

party, Ark. Code Ann. §11-9-704, I find the evidence doe not preponderate in favor of the claimant.

STATEMENT OF THE CASE

The parties stipulated to an employer-employee-carrier relationship during 2006 at which

time the claimant sustained a compensable hernia on May 1, 2006 (Claim #F702382) at a

compensation rate of $440.00/$315.00.  Medical expenses were paid.  During the healing period, the
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claimant’s regular salary was continued.  After the healing period, the claimant returned to work at

reduced wages.  On June 30, 2006 the claimant developed a second hernia, which has been

controverted, (Claim #F705745).

The claimant contends he suffered a hernia on May 1, 2006 and June 30, 2006 for which Dr.

Baskin assessed a 10% rating to the body as a whole (Table 7, p. 247 of the 4th Ed. of the AMA

Guidelines).  The claimant seeks payment of permanent partial disability benefits and attorney’s

fees.

The respondents contend that although all medical expenses have been paid, the carrier was

unaware of a separate incident on June 30, 2006 and now controvert that claim.  The first injury was

diagnosed as umbilical and inguinal hernias and the second injury was diagnosed as a ventral hernia,

in a different area of the body.  Alternatively in the event of an award, th respondents contend  the

impairment rating exceeds the statutory  as inconsistent with the statutory limitation of 26 weeks of

benefits. 

The Fund contends the claimant’s benefits are limited to 26 weeks.

The following were submitted without objection and comprise the evidence of record: The

parties’ prehearing questionnaire and exhibits contained in the hearing transcript.

The following witnesses testified at the hearing: the claimant and Donna Hendricks, LPN and

plant nurse for the respondent-employer.  It should be noted that the respondent-employer has an

extensive health care division on site to treat employees.  The Nursing logs show the claimant

reported the first injury on May, 2006 but not the second injury in June, 2006.

The claimant, age 62 (D.O.B. June 23, 1945) has a high school education.  He began work

for the respondent-employer in 2004 and remains employed there.  His health history includes a prior
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workers’ compensation injury in 1970 which left him blind in the left eye.  The claimant continued

working after this accident for 31 years, being promoted to supervisor before the plant closed.  In

1965 or 1966, the claimant lost his ring finger on his left hand but testified this injury never

interfered with his work.  The claimant also received treatment  from a chiropractor for low back

pain and treatment for some chronic conditions – allergies, diabetes, high blood pressure, and  high

cholesterol.  The claimant testified he plans to continue working until his 65th birthday before

retiring.    He receives retirement benefits ($700.00mo.) from a previous employer. He stated that

the recent hernia injuries had adversely affected his hobbies (loading hay bales, team horse roping)

and ability to do yard work.

The claimant was employed as a furnace operator for the respondent-employer, tempering

steel.  His job duties included pushing and pulling heavy buggies (1000-1500 lbs.) of ammunition

shells repeatedly (25-30 buggies per shift) throughout the day.

On May 1, 2006 the claimant was pulling a buggy with bad wheels when he felt a pain in his

groin.  He reported the incident and came under the care of Dr. Richard Calhoun, general

practitioner, and Dr. Mark Gibbs, surgeon.  The claimant’s symptoms improved after surgery for a

left inguinal and umbilical hernia on May 18, 2006.  He was off work two weeks and was assigned

to light duty for two weeks before returning to regular duty on June 19, 2006.

In June 2006, the claimant’s symptoms returned with pain and a burning sensation. He

developed a ridge above his navel separate from the surgical scar.  He developed a ridge above his

naval (the claimant told his supervisor (name unknown, he needed to return to the doctor).  His wife

contacted the doctor for pain pills but the claimant did not report any incident to the health care

division of the plant until September 2006..  Eventually, a second surgery was required on September
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28, 2006.  He was off work for eight weeks at full salary.  When he returned to work, he was

assigned to the ballistics department to accommodate his lifting restrictions (less than 20 lbs.), but

this change caused a reduction in his wages.

MEDICAL EVIDENCE

The claimant has suffered three hernias, requiring two surgeries, and has been assessed a 10%

impairment rating.

Dorland’s Illustrated Medical Dictionary (2003) describes a hernia as “the protrusion of a

loop or knuckle of an organ or tissue through an abnormal opening.”  Plate 21 on page 842 of the

30th Edition shows a diagram of the different types of hernias.

inguinal - hernia of an intestinal loop into the inguinal
canal (p. 841)

inguinal - pertaining to the groin (p. 932)

ventral - abdominal (p. 844)

umbilical - a type of abdominal hernia in which part of
the intestine protrudes at the umbilicus and is
covered with skin and subcutaneous tissue (p.
844)

Dr. Mark Gibbs, surgeon, diagnosed the claimant’s first injury as a left inguinal hernia which

was repaired with mesh during surgery on May 18, 2006.  Dr. Gibbs also found an umbilical defect

which was repaired.

In his report of May 30, 2006, Dr. Gibbs cautioned the claimant not to lift more than 20

pounds for six weeks following surgery.  A follow-up note dated June 30, 2006 indicates the

claimant had returned to full duty and developed left groin pain, described as a pulled muscle.  Dr.

Gibbs prescribed Flexeril.  The claimant was released on July 18, 2006 with the doctor noting,
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“Tommy Williams did well following repair of his left inguinal hernia and umbilical hernia.”

On September 12, 2006 the claimant returned to Dr. Gibbs complaining of a gradual

worsening of a bulge since June 30, 2006.

On exam, he has a ventral hernia.  This is above the umbilicus.  The
umbilical hernia repair incision is below the umbilicus which I
performed on May 18, 2006.  In the left groin there are no hernias and
he is having no symptoms, but there is a ventral hernia which, again,
is above the umbilicus, not below the umbilicus as the original one
was.  This is a different hernia, a ventral hernia.

A second surgery was performed on September 28, 2006 to repair the ventral hernia with

mesh.  The claimant was excused from work for eight weeks.  On October 24, 2006, Dr. Gibbs

opined that the claimant was at high risk for recurrence of hernias or development of new hernias.

Dr. Gibbs assessed a twenty pound lifting restriction.

In a report dated February 12, 2007, Dr. Barry Baskin assessed a 10% rating for a Class II

impairment based on the 4th Edition of the AMA Guidelines at page 247, Table 7.

FINDINGS AND CONCLUSIONS

Act 796 of 1993 made no changes in Ark. Code Ann. §11-9-523, nor specifically repealed

prior case law concerning the interpretation of the hernia statute.

(a) In all cases of claims for hernia, it shall be shown to the
satisfaction of the Workers’ Compensation Commission:
(1) That the occurrence of the hernia immediately followed as a result
of sudden effort, severe strain, or the application of force directly to
the abdominal wall;
(2) That there was severe pain in the hernial region;
(3) That the pain caused the employee to cease work immediately;
(4) That notice of the occurrence was given to the employer within
forty-eight (48) hours thereafter; and
(5) That the physical distress following the occurrence of the hernia
was such as to require the attendance of a licensed physician within
seventy-two (72) hours after the occurrence.
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Under cross examination, the claimant answered all these questions in the negative (Tr p. 27-29)

The first element is proof of a specific injury -- sudden effort severe strain or force against the

abdomen.  

The claimant testified he was unsure of the date if the injury or the cause of the injury withe

the exception of pushing heavy buggies.  But h does not remember any specific incident that caused

th second hernia.  Therefore, I find that the claimant has not met this burden of proof.  Pain tolerance

and the words used to quantify pain differ greatly.    In the past, the court has held that semantics are

not elevated over substance and there is no requirement that hernial pain be the sole, exclusive or

predominate source of pain when multiple injuries are sustained.   Descriptions of pain as a “burning

sensation”, “sticking” or “pinching” are sufficient to meet the element of proof.  Acers v. Historic

Preservation Association, 24 Ark. App. 40, 747 SWAT 587 (1988), Prince Poultry Co. v. Stevens,

235 Ark. 1034, 363 SWAT 929 (1963), Osceola Foods, Inc. v. Andrew, 14 Ark. App. 95, 685 SWAT

813 (1985), Oaklawn Farms v. Payne, 251 Ark. 674, 474 SWAT 408 (1971), Darling Store Fixtures

v. McDonald, (1996), Miller Milling Co. v. Amyett, 240 Ark. 756, 402 SWAT 659 (1966),

Harkleroad v. Cotter, 248 Ark. 810, 454 SWAT 76 (1970).

The medical records indicate the claimant complained of groin pain in June.  This sympton

cannot be correlated to the location of the ventral hernia.  Therefore, I find the claimant cannot meet

the second element of proof.  

The cessation of work requirement is satisfied if there is sufficient enough time to establish

a causal connection between the injury and the work.  The cessation from work does not have to be

instantaneous or continual.  There is no mathematical formula and the time may involve a matter of

minutes.  Osceola Foods v. Andrews, supra, Acers v. Historic Preservation Association, supra.
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Since the claimant is unsure of the history of injury there is no proof he ceased work after an

incident.

The claimant did not follow the reporting procedure for the second injury that he did for the

first incident.  His testimony that he spoke with a supervisor cannot be substantiate.  Because he is

unsure of the date of the incident, it is impossible to determine if he spoke with a superior within the

48 hour deadline.  Therefore, I find the claimant cannot meet the fourth element of  proof.

The requirement that the claimant seek medical attention within 72 hours is presumed by the

diagnosis of a hernia.  The fact that the claimant’s appointment with a physician exceeds the time

limit is not dispositive of the case.  Prince Poultry Company v. Stevens, supra, Ammons v. Meuwly

Machine Works, supra, and Brim v. Mid-Ark Truck Stop, 6 Ark. App. 119, 639 SWAT 75 (1982),

Cagle Fabricating & Steel, Inc. v. Patterson, 36 Ark. App. 49, 819 SWAT 14 (1991), 309 Ar. 365,

830 SWAT 857 (1992), 42 Ark. App. 168, 856 SWAT 30 (1993).

Because the medical records show groin pain instead of upper abdominal pain and because

the medical records show the claimant’s condition worsened over a period of several months, I find

the claimant failed to meet his burden of proving the fifth element of proof.

The claimant is a hard-working gentlemen with a strenuous job but the elements of proof for

a hernia are very precise.  His uncertainty about the history of injury and the lack of substantiating

evidence to show that an incident was explored convince me that the elements do not meet the new

requirement of the Act.

1. The Workers’ Compensation Commission has
jurisdiction of this claim in which the relationship of
employer-employee-carrier existed among the parties
in 2006.
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2. The claimant has failed to meet his burden of proving
a compensable hernia as defined by Ark. Code Ann.
§11-09-523.

This case is respectfully denied and dismissed.

IT IS SO ORDERED.

                                                                              
ELIZABETH W. HOGAN
Administrative Law Judge


