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Hearing before ADMINISTRATIVE LAW JUDGE ANDREW L. BLOOD, on December 8,
2006, at Forrest City, St. Francis County, Arkansas.

Claimant appeared pro se.

Respondents represented by the HONORABLE SUSAN M. FOWLER, Attorney at Law, Little
Rock, Arkansas.

STATEMENT OF THE CASE

A hearing was conducted in the above-style claim to determine the claimant’s entitlement

to workers’ compensation benefits.

On September 26, 2006, a pre-hearing conference was conducted in this claim, from

which a Pre-hearing Order of the same date was filed.  The Pre-hearing Order reflects

stipulations entered by the parties, the issues to be addressed during the course of the hearing,

and the parties’ contentions relative to same.  The Pre-hearing Order is herein designated a part

of the record as Commission Exhibit #1.

The testimony of Ms. Emma Williams, the claimant, and Ms. Kim Crump, coupled with

medical reports and other documents comprise the record in this claim.
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DISCUSSION

Emma Williams, the claimant, with a date of birth of September 16, 1962, commenced

her employment with respondent on July 14, 2003, as a press operator.  Prior to the afore, the

claimant was employed as a cashier at a BP gas station.  Claimant denies that she had received

treatment relative to her low back, right leg or neck prior to 2005.  Further, claimant denies that

she any complaints regard her low back, right leg or neck prior to her injury in the employment

of respondent-employer.

Claimant asserts that she sustained an injury to her back and right leg on February 16,

2005, while discharging job duties in her employment with respondent-employer.  The claimant’s

shift commenced at 6:00 p.m and ended at 6:00 a.m.  Claimant asserts that she sustained her

work-related injury at approximately 5:30 or 5:40 a.m. on February 16, 2005, just prior to the end

of her shift, which was at 6:00 a.m.  In describing the mechanics of her job duties, claimant’s

testimony reflects:

Well, they had a conveyor belt that the parts come down, and we
take the parts off and each part has something you have to do to it.  And 
you put them on a skid. (T. 9).

The claimant provided testimony regarding the mechanics of her February 16, 2005,

injury which serves as the basis for the present claim:

They have big wooden skids that you have to set the parts on.
Well, the boxes, we have boxes out there that are supposed to put the
skids down.  But at this time they was no boxer around so I pulled the
skid down and set it in the floor to put the parts on.  And right after I 
did that, my back went to burning real bad.  And a girl that was working
behind me, she said what’s wrong with you?  I said ooh, I said that burnt
my back.  And we just laughed about it.  I mean I didn’t know it burnt
like somebody had struck something hot to you, but I mean I didn’t 
think nothing of it, you know.  It wasn’t hurting.  So when we got off
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that morning - - 

*       *       *

After I got off from work it was, you know, still burning a 
little bit but nothing severe.  So, you know, I didn’t think nothing about 
being hurt.  So I wen home like I always did, took a shower, went to bed.
And that afternoon about 3:00 - - I don’t know what time it was, about 
3:00 or 4:00 when I got, went to get up, I couldn’t get up.  I just had to 
roll out of the bed.  Well, I kept working around and twisting around, and
finally got to where I could kind of move a little bit and straighten up a 
little bit.  So I said well, you know, it will be all right.  I shad I just need
to work the kinks our of it.  I said it will be all right.  So I went on to work.
And when we clocked in and started, you know, our regular job moving 
the parts or whatever, the first part I picked up I dropped.  And when I 
dropped it, I think they call them lead lady, whatever, anyway the supervisor
that walks around helping you with the parts or whatever if you need help,
she came around. (T. 10-11).

The claimant explained that while she did not know weight of the wooden skid, they are heavy.  

Additionally, the testimony of the claimant reflects that the February 16, 2005, instance was the

first time that she had ever pulled a skid down.  

Regarding her contact with the lead lady, Linda Velant, on the evening of February 16,

2005, claimant testified:

And she came around, and she said what’s wrong with you?  I said
Lord, have mercy.  I said my back is killing me.  When I picked the part up
and turned around to set it down, I just dropped it.  I couldn’t hold it.  And
that’s when she told me, she said, hon, you’ve got to go to Carl’s office 
which is where the main supervisor, he was our nighttime supervisor, Carl
Gilmer.  And from that, he called Ms. Crump.  And then from that, Ms. 
Crump sent me to the ER at Forrest City with the Sanyo guard.  And they
checked me and this, that, and the other.  And he said that he thought it
was a pulled muscle.  And so when I went back to Sanyo - - (T. 12).

Claimant testified that she directed to remain off work by the attending emergency room

physician and that a off-work slip to that effect was provided to appropriate supervisory
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personnel of respondent.  The testimony of the claimant reflects that she was also provided a

prescription for Relafen by the emergency room physician, in addition to the Darvocet and

injection she received during the ER visit.  

While the claimant is uncertain if she was taken off work for two or three days by the

emergency room physician, she does recall that she returned to work on February 22, 2005, at

which time she was directed to respondent’s designated medical provider, Dr. Banaji, by Ms.

Crump.  Regarding the medical treatment that was rendered to her by Dr. Banaji, claimant’s

testimony reflects:

Not to be ugly, but he, all he was worried about was drug testing.
He asked me three times if I used drugs.  I kept telling him no I’ve never
used drugs.  He tapped me on my right knee with a little rubber hammer.
And he said I thin you have a pulled muscle, and told me - - (T. 13).

Claimant acknowledged that she was provided prescription for medication by Dr. Banaji relative

to her injury and taken off work for two (2) days.  The testimony of the claimant reflects that she

paid for the prescription medicine that was issued by the emergency room physician and

respondent paid for the prescription authored by Dr. Banaji.

Claimant returned to work after the expiration of the two (2) days as directed by Dr.

Banaji.  Claimant’s testimony reflects regarding her work efforts following the February 16,

2005, accident:

After the two days, which I was steadily on medication when
I went back to work.  As long as I took the medication, I was functioning
pretty good.  But I mean the medicine he gave me, I mean when you take
pain pills, you don’t know if you’re hurting or not.

And so, you know, I made it pretty good.  You know, when I 
would work from 6:00 at night to 6:00 in the morning, by the time I got
off at 6:00 in the morning, I was exhausted.  I mean I - - and I would have
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to go home then and take a good pain pill and just go to bed.  Well, I did
good until the 19th of April.

I had run out of the pain pills, and I didn’t have nothing to take, I
guess.  Because I had been out of pain pills three days before the 19th of, 
the incident the 19th of April. (T. 15).

Claimant denies that an incident occurred on April 19, 2005, but rather explained:

Nothing other than I went home.  I had got off from work, I went 
home and took a shower, went to bed, and couldn’t get up. (T. 15).

Claimant did not any physician between the time she was seen by Dr. Banaji in February

2005, and the April 19, 2005, date.  Following her difficulty on April 19, 2005, claimant went to

the emergency room on the same date.  After her April 19, 2005, emergency room claimant

sought and obtained treatment from Dr. Pham in Brinkley.  

Claimant’s testimony reflects that after her April 19, 2005, emergency room visit she

notified appropriated supervisory personnel of respondent-employer of her problems which

resulted in the emergency room visit.  Claimant testified regarding the afore:

The first, when I first took the papers [from the ER visit] in there
Ms. Crump wasn’t there.  And I talked to I think his name is John Holland.

I had to go back.  I can’t remember exactly what day it was and 
talk to Ms. Crump about it.  And I was told that if I didn’t use the Sanyo
physician, which is Dr. Banaji, that workman’s comp wouldn’t pay for it. 
(T. 16-17). 

Claimant asserts that she was informed that because she had not been treated by Dr. Banaji for

her complaints of April 19, 2005, respondents would not pay for any of her medical treatment. 

The claimant was directed to remain off work by the attending emergency room physician on

April 19, 2005.  Claimant maintains that when she presented the documentation from the

emergency room visit to respondent-employer, she was informed by Ms. Crump that the
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emergency room physician did not have the authority to take her off work.  

Claimant asserts that the emergency room physician directed her to remain off work for

two (2) days, and thereafter see her regular physician.  The claimant’s regular physician is Dr.

Knefati, who is located in Forrest City.  The testimony of the claimant reflects that she informed

emergency room personnel at the time of the April 19, 2005, visit that the problem for which she

was seeking medical treatment was the result of a work-related injury.  In explaining why she

declined to return to Dr. Banaji, respondent’s designated medical provider, following the April

19, 2005, emergency room visit, claimant testified:

Really I should’ve, but I didn’t care to see Dr. Banaji because 
that’s just my feeling.  I felt like he could care less about my condition. 
He was more worried about Sanyo than he was me. (T. 18).

Claimant’s testimony reflects that following the April 19, 2005, emergency room visit she

treated with Dr. Pham in Brinkley for approximately three months.  Regarding her medical

treatment under the care of Dr. Pham, claimant testified:

Steadily giving me prescriptions for pain pills, and as long as I
took the pain pills I could function pretty good. (T. 18).

Claimant has not worked since April 19, 2005.  Claimant testified that she was furnished a

limited duty release by Dr. Pham on May 9/10, 2005, which allowed her to return to work duties

with a 10 pound weight lifting limit.  

Claimant provided the limited/light duty release to appropriate supervisory personnel of

respondent-employer.  Regarding the disposition of the limited/light duty release, claimant

testified:

Well, at first, when I first took it out there, they were going to let
me go back to work.
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I want to say I gave that to John Holland also.  And then Ms.
Crump called me and told me that I couldn’t come back to work with a
restriction. (T. 19).

Claimant testified that she returned to Dr. Pham and requested an unrestricted release.  The

testimony of the claimant reflects that she ceased treating with Dr. Pham when they had works

after she informed him that Ms. Crump would not allow her to return to work with physical

restrictions, and he declined to release her without restrictions.

After she ceased treating with Dr. Pham claimant next received medical treatment for her

complaints growing out of the February 16, 2005, accident, under the care of Dr. Michael

Webber.  Claimant’s testimony reflects, regarding her medical treatment by Dr. Webber:

The first time I seen Dr. Webber, I don’t know what you call it,
anyway, he got my right leg and pulled it up.  And when he pulled it up, 
sweat just broke our, and I almost passed out.  And that’s when he sent me
to physical therapy. (T. 20).

Claimant testified that she took physical therapy until mid- July 2005.  Upon returning to Dr.

Webber following the physical therapy claimant testified that she was then referred to a surgeon,

Dr. Rivera, out of Memphis.  Dr. Webber ordered an MRI scan prior to the referral of the

claimant to Dr. Rivera.

The testimony of the claimant reflects that she was seen by Dr. Rivera on July 22, 2005,

pursuant to the referral of Dr. Webber.  Claimant testified:

Well, when I saw him, we basically just went over everything.
And he did a few little bending and twisting tests, and this, that, and the 
other.  And he said that he wasn’t sure exactly what the extent of it was.
And he wanted to get a copy of the MRI results that I had done.

*       *       *

Yes, sir.  Dr. Webber sent it to him.  And I was supposed to return
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to Dr. Rivera at the Campbell’s Clinic I want to say the 8th or 16th of 
August.  And I had to cancel that appointment because I no longer had 
insurance. (T. 21).

The testimony of the claimant reflects that the cost of her medical treatment following the April

19, 2005, emergency room visit was filed on her health insurance.  

The claimant testified that the last physician to provide medical treatment to her for her

complaints growing out of the February 16, 2005, accident was Dr. Rivera at the Campbell

Clinic.  Claimant further testified that she has not been release to return to work.  Claimant’s

testimony reflects, regarding the symptoms that she is experiencing which she attributes to the

February 16, 2005, accident:

Now it’s in my right leg bad.  It’s just like right now I’ve been 
sitting long enough now it just feels numb and tingling.  And my back 
just steadily swells.  Some days I can’t even get clothes on. (T. 22).

Claimant added regarding the location of the symptoms in her right leg:

Plum down to my foot.  My foot, my feet swell so bad sometimes
about as bas as a pregnant woman would.  Some days I can’t even wear
a show. (T. 22).

Claimant testified that if she stand or walk a lot there is pain in the right leg as well as the

numbness and tingling.  Claimant also note that if she does a lot of walking during the day, she

has swelling and pain in her back at night and is unable to sleep.  Claimant’s testimony reflects

that she is not presently taking prescription but only over-the-counter medications to address her

symptoms.

On cross-examination, while the claimant acknowledged that she was no longer

employed by respondent-employer and that her employment had been terminated, she testified

that she did not know when the termination occurred.   The testimony of the claimant reflects that
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when she cancelled her August 2005, appointment with Dr. Rivera because she no longer had

health insurance, she “never really even thought about” perhaps she did not have a job anymore

at Sanyo. (T. 23).  Claimant explained that the reason she did not contact Ms. Crump to inquire

about not having health insurance was because she was represented by an attorney at the time. 

Claimant acknowledged that she has gone without health insurance or a job since August 2005.

Regarding witnesses to the February 16, 2005, accident, claimant testified:

I don’t guess.  Nothing other than Edith Smith.  She was standing
there when I pulled the skid.  And as soon as I pulled the skid, I grabbed my
back because it went to burning.  But other than that.

She [Edith Smith] was standing right behind me.  I mean I can’t
say for sure she seen it, or whatever.  But I told her. (T. 24-25).

The claimant’s testimony reflects that respondent-employer’s policy regarding the reporting of

injuries is that the injury be reported immediately to your supervisor or to Ms. Crump.  While

acknowledging that she did not immediately report her February 16, 2005, accident, claimant

offered:

No, ma’am.  But like I said, I didn’t think that I was hurt.  You 
know it was just burning.  At that point it was just burning.  It wasn’t
hurting. (T. 25).

Claimant disputes that her injury was not reported until approximately 24 hours after its

occurrence, noting that it occurred shortly before the end of her shift, which was at 6:00 a.m., and

she reported back to work at 6:00 p.m. on the same day.

Claimant concedes that the two (2) days off work directed by the attending emergency

room physician in February 2005, coincided with her regular two (2) days off work.  Upon

returning to work claimant was directed by Ms. Crump to see Dr. Banaji, respondent-employer’s
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designated medical provider.  After seeing Dr. Banaji claimant returned to work her next

scheduled shift.   Regarding the afore, claimant explained:

Yes, ma’am.  But we were off like two days, two or three days
already. (T. 27).

As noted earlier, claimant continue to work full duty from the point of her visit to Dr. Banaji

until April 19, 2005.  Claimant acknowledged that she did not go to Ms. Crump between the

point in time of her release to return to work by Dr. Banaji and the April 19, 2005, date to relay

that she was continuing to have problems with her back.  Regarding her symptoms during the

afore period, claimant testifies:

It kind of ached, but it wasn’t what I call nothing severe.  And
I mean like I said, I was still taking the medication. (T. 28).

Claimant denies that she suffered another accident on April 19, 2005, or the day before. 

Claimant denies that she told any of her doctors that she re-injured her back on April 18 or 19,

2005.  Claimant’s testimony reflects regarding the afore:

I don’t know where they got that from because the night I went, on
April 19th when I went to the ER, I stated to them that it was a back injury
dating back from February the 16th. 

*       *       *

No, ma’am.  Because when I seen Dr. Webber, I told him the exact
same thing that it was from an injury from February the 16th .  But it just
reoccurred the 19th of April. (T. 29).

Claimant testified that she read the signed Certificate of Medical Care forms of Dr. Pham and Dr.

Webber that she furnished to Ms. Crump.  Regarding the information contained on the

documents, claimant testified:

Well at the time, I didn’t think nothing about that it needed to be
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wrote out specifically, but I should’ve.  (T. 30).

Claimant concedes that she did not call personnel of respondent-employer on April 19, 2005, to 

report that she needed to go back to the doctor because of her back prior to going to the 

emergency room.  Claimant explained that by the time she woke up on April 19, 2005, it was in

the afternoon, past 4:30 p.m. and that Ms. Crump leaves work around 4:00 or 4:30 p.m.

Claimant acknowledged that she had treated with Dr. Pham in the past prior to April

2005.  Claimant estimates that the duration of her prior treatment with Dr. Pham was

approximately one year, however it did not involve treatment for her back.  Regarding the

medical records of Dr. Pham which reflects that the claimant was seen on twice in 1999, and was

provided medication for back pain for several day, claimant testified that she did not remember

the treatment.

Claimant testified that the only other injury she could recall having prior to February 16,

2005, was a shoulder injury growing out of a car wreck in either 2000 or 2001.  The deposition of

the claimant was obtained by the respondent in October 2006.  During the October 2006,

deposition claimant denied that she had ever had a car accident.  At the hearing claimant offered:

I hadn’t even remembered the car accident until I was looking 
through the papers from Keith Wren. (T. 33).

Claimant testified that she received the documents from Mr. Wren around October 1, 2006,

which was before the deposition.

The testimony of the claimant reflects that as best she can recall, she did not start having

problems with her right leg until after April 19, 2005.

The testimony of the claimant reflects that after April 19, 2005, she requested medical
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leave from respondent-employer.  Having been on medical leave in the past during her

employment with respondent-employer, claimant testified that she was aware that she was

required to provide medical certificates, which are to be on a particular Sanyo form, from her

doctor to respondent-employer.   The claimant acknowledge receiving a June 21, 2005, letter

from respondent-employer informing her that her employment would be terminated if she did not

provide proper documentation for her medical leave period.  Claimant testified that she is unsure

if she provided the requested documentation.  Claimant’s testimony reflects that the only other

correspondence she received from respondent-employer was a paper showing that her medical

insurance had been cancelled. 

Claimant testified that when she was seen by Dr. Rivera-Tavarez on July 22, 2005, she

was provided a restricted duty release.  Claimant concedes that her employment with respondent

had been terminated, presumably for some time since the July 22, 2005, restricted duty release. 

Claimant has not sought employment since the July 22, 2005, restricted duty release.

Regarding her contact with Dr. Pham, claimant acknowledged the May 9, 2005, restricted

duty release as well as a subsequent request she made of Dr. Pham to be released to return to full

duty.  However, claimant denies that she again called Dr. Pham and relayed that could not go

back to work because she had hurt herself lifting groceries:

I didn’t tell him that.  I don’t know where he got that from. (T. 38).

Ms. Kim Crump has been the Human Resources Coordinator for five (5) years.  Ms.

Crump’s testimony reflects that her job duties place her in charge of all personnel files, to include

that of the claimant.  Ms. Crump’s job duties also include workers’ compensation matters.            

  Regarding the claimant’s gross wages for the fifty-two (52) week period preceding the
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February 19, 2005, was $19,733.15, which renders an average weekly wage of $340.04.  Ms.

Crump testified regarding the claimant’s hourly rate of pay:

Base rate was $7.73, night shift a $1.00 premium, a dollar shift 
premium, so $8.73. (T. 44).

Ms. Crump noted that the claimant was not guaranteed any certain number of hours per week, but

was paid for the hours that she actually worked.  The claimant was paid time and a half for

overtime.

Ms. Crump testified that one of the areas of her job responsibility entailed the termination

of employees.  The testimony of Ms. Crump reflects that she sent by certified mail a June 21,

2005, letter to the claimant to make her aware that documentation was needed in order to

continue or extend the leave of absence that she had been on.  Ms. Crump testified that the

claimant had been on leave of absence since April 19, 2005.

Ms. Crump acknowledged that the claimant reported an accident or injury to her back in

February 2005.  Further, Ms. Crump’s testimony reflects that it is her understanding that the

claimant worked continuously following the accident until April 19, 2005.  Ms. Crump maintains

that in April 2005, the claimant came and requested medical leave.  Regarding the request for the

medical leave, Ms. Crump testified, “We didn’t discuss what the leave was for at that time”. (T.

46).  Ms. Crump added that she simply followed the normal rules for a request of leave of

absence.

Ms. Crump denies that the claimant ever came to her and requested medical treatment for

her back after February 2005.   Further, Ms. Crump denies that the claimant ever discussed with

her that the medical leave was related to the February 2005, injury even after she was on medical
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leave.

Ms. Crump testified that the claimant provided documentation placing her on leave,

which included a certification of healthcare provider furnished by Dr. Pham on May 9, 2005. 

Ms. Crump’s testimony reflects that the afore was the only one she received from the claimant

through June 21, 2005.  Ms. Crump testified that is the policy of respondent-employer that the

certificates be provided after thirty (30) days.  Ms. Crump’s testimony reflects that the claimant

did not provide a medical certification prior to July 1, 2005.  The claimant did provide a

document to respondent from Dr. Webber dated July 7, 2005.  Ms. Crump noted that subsequent

correspondence sent to the claimant reflects that her health insurance had been terminated as of

July 1, 2005.

The testimony of Ms. Crump reflects that respondent-employer is a union facility. 

Further, Ms. Crump testified that everyone has access to the grievance process, whether they

belong to the union or not.  Ms. Crump testified that to her knowledge the claimant has not

attempted to utilize the grievance process since her employment was terminated.  

Regarding her contact with the claimant, Ms. Crump testified:

I truly consider Emma a friend.  We joined a weight loss team
together, a company sponsored weight loss team together, and I thought
had quite a good time, and gave each other a lot of teasing and laughing,
and joking.  And I consider her a friend. (T. 51).

As a consequence of the afore, Ms. Crump testified that she was of the opinion that the claimant

would have comfortable with her enough to come and tell her that she was having trouble with

her back and needed some help.

Ms. Crump testified that she was aware of the claimant’s April 19, 2005, emergency
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room visit.  Claimant provided documentation of the April 19, 2005, emergency room visit to

Ms. Crump.  The emergency room document took the claimant off work until April 20, 2005. 

The April 19, 2005, emergency room document also reflects that prescriptions were filled and

that the claimant should see doctor.

Ms. Crump acknowledged that there was some discussion with the claimant about return

to see Dr. Banaji after she presented the April 19, 2005, emergency document:

Yes, sir.  I don’t know the exact of when.  I wish I could answer
that more exactly.  Emma and I did have a brief discussion, and my comment
to Emma was that we had to follow work comp protocol for work comp to 
continue paying for this.  And that if the emergency room had anything to 
do with work comp, she shouldn’t have gone on her own, I think would be,
is common term what I’m trying to say.  She should’ve let me know that
she needed medical attention.  And we have channeled her back to Dr. 
Banaji per our work comp protocol. (T. 52-53).

The emergency room documentation of April 19, 2005, visit of the claimant reflects a time of

7:15 p.m.  Ms. Crump acknowledged that her work day at respondent-employer ends at 4:00 p.m. 

  Despite her conversation with the claimant regarding following “work comp protocol”

relative to the April 19, 2005, emergency room visit, Ms. Crump maintains that the claimant was

not relating the emergency room visit to her work-related injury.  Ms. Crump offered that the

conversation was had when the claimant requested the leave of absence papers:

Emma requested papers, and she said that she had to go and get 
something done with her back, period.  And I said well, if this is work
related we need to go back to Dr. Banaji.  I don’t remember the exact
terminology, but Emma let me know that she was not going to go back and 
see Dr. Banaji.  That’s when I made the comment that for work comp to 
continue her case, we had to follow their rules. (T. 54).

While acknowledging, based on the above, that the claimant did not want to return to Dr. Banaji,

Ms. Crump concedes that the claimant did not deny the back complaint and or April 19, 2005,
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emergency room was work-related.

Ms. Crump testified that there are no indications in the claimant’s personnel records of

the claimant having medical leave for back complaints prior to the February 2005, accident at

work.  While Ms. Crump acknowledged, based on her previous testimony, that there was no

discussion regarding an injury during the April 20, 2005, conversation with the claimant, she

further testified:

Correct.  The emergency room sheet that I received, back in those
days when it was Baptist Memorial Hospital, Sanyo and Baptist Memorial
Hospital had a criteria for work comp set up in their system called Comptrac
(phonetic).  And anytime any employee walked in the door of that hospital
and said that it was work related with Sanyo, they automatically pulled the
contract file, and the documents were even stamped with the Comptrac 
stamps so that we knew how to route those.  And, you know, I believe that
that’s probably why I didn’t ever see anything Comptrac related on the ER
slip.  Therefore, I did not treat it as work related. (T. 55).

Ms. Crump testified that it was her belief that the Forrest City hospital change over from Baptist 

Memorial Hospital to Forrest City Medical in late December 2005 or early January 2006.  Ms.

Crump acknowledged that respondent-employer did not have any light duty work during the

period in question.  Regarding her April 2005, conversation with the claimant, Ms. Crump

testified:

I feel very confident in my answer because if there was an inkling
that this was work related, I would not have issued FMLA papers.  I 
would’ve automatically turned and pursued it work comp.  I would not
have issued - - 

I would not have issued FMLA papers for a work comp related 
injury. (T. 57).

The medical in the record reflects that when seen at the emergency room of Baptist

Memorial Hospital in Forest City on February 17, 2005, the claimant relayed a history of the
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injury consistent with that provided during the hearing in this claim.  The emergency room report

further reflects, on physical examination findings of “tenderness Lt mid lumbar spine area on

palpation SL R (+) Lt side”. (RX #1, p. 12).  The ER report does not reflect a diagnosis, but

rather an impression of “Back pain”, for which the claimant was given an injection of Demerol

and phenergan, as well as a prescription for Relafen (3xdays) and Darvocet (every 6-8 hours as

needed for pain).  The claimant was also directed not to lift more than 10 pounds for four days

and to see a local medical doctor in the morning.  Dr. Mohamed Kenfati was the claimant’s

treating emergency room on February 17, 2005. (RX.#1, p. 14). The records regarding the

February 17, 2005, emergency room visit does reflect that any diagnosis study were performed

during the visit by emergency room medical personnel.  Responsive to a September 26, 2005,

inquiry from respondent, the record reflects at September 30, 2005, correspondence from Dr.

Kenfati which reflects that he did not observe any muscle spasms during his February 17, 2005,

evaluation of the claimant and that the prescription “is a treatment for patient complaint of the

symptom by history”. (RX.#1, p 43-44).

Respondent-employer does not provide light duty work.  The evidence in the record

reflects that on February 22, 2005, claimant was seen by respondent’s designated medical

provider, Dr. Banaji relative to her February 16, 2005, injury.  Dr. Banaji diagnosed the

claimant’s complaint as a lumbar sprain and provided treatment in the form of Medrol dosepak

and Vicoprogen.  The claimant was excused from work for one day by Dr. Banaji.       

  On April 18, 2005, the claimant was again seen at the emergency room of Baptist

Memorial Hospital in Forrest City with complaints relative to her low back.  Claimant furnished

documents growing out of the April 18, 2005, emergency room visit to appropriate supervisory
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personnel of respondent.  Claimant refused to return to Dr. Banaji for treatment of her low back

complaint, but rather sought and obtained treatment under the care of Dr. Dac Tat Pham, in

Brinkley.  

A May 6, 2005, office note of Dr. Pham, relative to the claimant, reflects a diagnosis of

“back pain on medications”.  The office further reflects, in terms of treatment, continuation of

medications, heat pad as needed and return to work on May 9, 2005, with limitation (light duty). 

The office note reflects an entry of May 9, 2005, “states feeling better, sign paper to return to

work without restriction per request (release)”.  An entry of May 11, 2005, in the records of Dr.

Pham relative to the claimant reflects, “return and ask to fill paper for limitation at working

Advise her to seek second opinion”.   The office notes of Dr. Pham also reflects an entry of May

11, reciting the that the claimant had went “go groceries, load bag, hurt back so she wants to

change her mind”. (RX. #1, p. 16).  The record reflects the presence of a Certification of Health

Care Provider which was completed by Dr. Pham relative to the claimant reflecting the

claimant’s incapacity from April 19, 2005 to May 9, 2005.  The Certification reflects a May 9,

2005, date.(RX. #1, p. 17-19).

On June 30, 2005, the claimant was seen by Dr. Michael Webber, relative to a chief

complaint of back pain.  The claimant provided a history of hurting  her back on  April 18, 2005,

and seeing a Brinkley physician.  The office note also reflects that the claimant “tried to work on

May 6, with a 10 pound restriction, no times to work, no x-rays”.  Dr. Webber scheduled an MRI

scan and prescribed medication. (RX. #1, p. 18).

Dr. Webber also completed a Certification of Health Care Provider, relative to the

claimant which reflects with respect to incapacity “pt hurt back @ 4/18/05.  Seen by me initially
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on 6/30/05".  The form also reflects the possibility of a neurosurgeon or orthopedic surgery

referral.  The form also reflects that the employee was unable to work and the her absence from

work was required for treatment.  The form noted July 30, 2005, as the maximum time off work. 

The Certification is dated July 7, 2005. (RX. #1, p.21-23).  

The June 30, 2005, Radiology Report regarding the claimant’s MRI scan, which was

obtained pursuant to the directions of Dr. Webber reflects, in pertinent part:

L4-L5: Minimal posterior broad-based disc bulge is identified with 
right foraminal/extraforaminal disc protrusion.  This appears to displace 
the exiting nerve root posteriorly.  The right neural foramen is narrowed.
Bilateral facet arthropathy is noted.  The left neural foramen is not 
significantly compromised.

L5-S1: Minimal posterior broad-based disc bulge is identified.  A very 
small central/left paracentral disc protrusion is identified, which has 
very minimal affect upon the ventral thecal sac.  No significant foraminal
compromise is noted.  Bilateral facet arthropathy is noted.

IMPRESSION:
1. L4-L5 right foraminal/extraforaminal disc protrusion.
2. Very small central/left paracentral disc protrusion L5-S1.
3. Multilevel bilateral facet arthropathy. (CX).

On July 22, 2005, the claimant was evaluated by Dr. Carlos E. Rivera-Tavarez, at the

Germantown location of Campbell Clinic, orthopedics, pursuant to the referral of Dr. Webber. 

The report reflects, in pertinent part:

. . .   .  Ms. Williams is a 43 year-old-female who comes today for initial
evaluation with a chief complaint of pain in the back down to the right 
lower extremity with associated numbness and tingling.  This has been 
going on since February 17th .  She said that she was working at Sanyo.
She was lifting something and she felt a pull on her back.  She was able
to continue but the next morning when she woke up she had severe pain.
She needed some help to be able to just get out of bed and get dressed.  
She went to the Emergency Room.  They sent her to a company doctor.  
They gave her some medications and sent her back to work.  She was having
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on and off pain but then on April 19th she had another injury, severe
pain, unable to stand up straight for about a month.  She needed help
with daily activities.  She has been out of work since then.  She went to
another doctor.  Again, the just gave her medication.  She decided to see
Dr. Weber.  She has been seeing Dr. Weber now.  He just started her on 
therapy this week and even though she feels pain she feels it is helping.  
Her pain is till mostly in the right lower extremity with tingling.  The worse
her is sitting, lifting or bending.  This is her first back injury.

PHYSICAL EXAMINATION: She is alert and oriented times 3.  She is in
no acute distress.  She moves very slowly.  She has guarding with range-
of-motion.  She is 5'5" tall, weighs 216 pounds, . . . . .  Lumbar range-of-
motion is limited from guarding and also from pain.  There is pain on flexion
and extension.  Sacroiliac motion is normal.  Passive hip range-of-motion
is full and pain-free.  Slump test is positive on the right side at about 10 
degrees from extension.  Negative on the left.  Straight leg raising is positive
on the right side at 70 degrees with right leg pain.  On the left side at 60 
degrees causes pain to right buttock.  Sensory examination shows decreased
soft touch on the right foot now following specific dermatome and normal
on the left.  Deep tendon reflexes are symmetric and +1 in the lower extremity.
Motor strength examination shows some inhibition on the right leg because
of guarding and pain.  Tone is normal.  There is no atrophy or Babinski.

IMPRESSION: SYMPTOMS SUGGESTIVE OF RIGHT L5 RADICULITIS
AND POSSIBLE DISC HERNIATION.  (RX. #1, p. 24-25).

The July 22, 2005, report of Dr. Rivera-Tavarez reflects that while the claimant had undergone

an MRI scan, he did not have the films or report.  The report also reflects restrictions on the

claimant’s employment - light duty position with no lifting over 10 pounds and no repetitive

twisting or bending, and allowing changes in positions if necessary.  (RX. #1, p. 26).  

After a through consideration of all of the evidence in this record, to included the

testimony of the witnesses, review of the medical reports and other documentary evidence,

application of the appropriate statutory provisions and case law, I make the following

FINDINGS

1. The Arkansas Workers’ Compensation Commission has jurisdiction of this claim.
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2. On or about February16, 2005, and at all pertinent times thereafter, the 

relationship of employee-employer-carrier existed among the parties. 

3. On or about February 16, 2005, and at all pertinent times thereafter, the claimant 

earned an average weekly wage of $304.00, which generates compensation benefit rates of

$203.00/$152.00, for temporary total/permanent partial disability.    

4. On or about February 16, 2005, the claimant sustained an injury to her low back

arising out of and in the course of her employment, which rendered her temporarily totally

disabled from gainful employment commencing April 18, 2005, and continuing through the end

of her healing period, a date to be determined.

5. The respondents shall pay all reasonable hospital and medical expenses arising out

of the injury of February 16, 2005.     

6. The respondents have controverted this claim in its entirety.

CONCLUSIONS

The claimant contends that she suffered an injury to her low back within the course and

scope of her employment with respondent during her shift which commenced at 6:00 p.m. on

February 16, 2005, and ended at 6:00 a.m. on February 17, 2005.  Claimant further contends that

the injury rendered her totally incapacitated from engaging in gainful employment on April 18,

2005, and required and continues to require medical treatment for which respondents are liable. 

Claimant seeks corresponding temporary total disability and medical benefits.  Respondents 

deny that the claimant sustained a compensable injury on February 16, 2005.  Respondents

further contend that even if the claimant did sustain a compensable injury on February, the

claimant’s current alleged disability and need for medical treatment are the results of a
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subsequent non-work related injury of on or about April 19, 2005, and for which they are not

liable.

The present claim is one governed by the provisions of Act 796 of 1993, in that the

claimant asserts entitlement to workers’ compensation benefits as a result of an injury having

been sustained subsequent to the effective date of the afore provision.  To be entitled to workers’

compensation benefits for a specific incident, the claimant has the burden of proving by a

preponderance of the evidence that she suffered an accidental injury, identifiable by time and

place, that arose out of and in the course of her employment, caused internal or external physical

harm to her body and required medical services by medical evidence supported by objective

findings. Ark. Code Ann. §11-9-102 (4)(A)(i).

There is not a dispute regarding the claimant’s job duties or the shift that she worked. 

Claimant’s shift commenced at 6:00 p.m and concluded at 6:00 a.m.  The evidence reflects that

while the claimant commenced her shift of February 16, 2005, at 6:00 p.m., it did not conclude

until 6:00 a.m. on February 17, 2005.  The injury which serves as the basis for the present claim

occurred between 5:30 and 5:40 a.m., shortly before the shift concluded.  The claimant suffered

her injury when she pulled a large wooden skid down and set it on the floor.  Claimant felt an

immediate burning sensation in her lower back and responded such that a co-work was able to

observe her demeanor and inquire of her well being. (T. 10).

Claimant continued working the remainder of her shift.  Because she did not appreciate

the severity of her injury, the claimant did not report the incident to supervisory personnel of

respondent.  Once the claimant’s shift ended went home and followed her usual routine of taking

a shower before going to bed.  When the claimant woke up between 3:00 and 4:00 p.m. on
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February 17, 2005, she experienced pain and stiffness.  After moving around and straighten up,

getting the “kinks out of” her back claimant reported for work and clocked in.  Due to residuals

of her injury the claimant was unable to perform her job duties.  The injury was reported to

supervisory personnel of respondent-employer and medical treatment was provided.

The is no evidence in the record to reflect that the claimant had suffered an injury to her

low back prior to the events of February 17, 2005.  Further, the evidence reflects that the

claimant was able to discharge her assigned job duties in the employment of respondent-

employer without physical restrictions or limitations prior to February 17, 2005.  Finally, there is

no evidence of an intervening event or accident having been sustained by the claimant between

the occurrence of the work-related incident of 5:30-5:40 a.m February 17, 2005 and when the

injury was reported to supervisory personnel of respondent-employer shortly after 6:00 p.m. on

February 17, 2005. 

Claimant received medical treatment relative to her low back complaint at the emergency

room of Baptist Memorial Hospital in Forrest City pursuant to the directions of respondent-

employer.  In addition to an injection for pain, claimant’s medical treatment by emergency

medical personnel of the hospital consisted of prescriptions of Relafen and Darvocet, 10 pound

lifting restriction for four days, and directions to follow up with a local doctor in the morning. 

Claimant paid for the prescription medication.  The record dose not reflect that x-rays were

obtained during the February 17, 2005, emergency room visit.  Respondent did not provide

light/limited duty work.

On February 22, 2005, the claimant was seen by the respondent’s designated medical

provider, Dr. Banaji, who diagnosed her complaint as a lumbar sprain and for which he



24

prescribed Medrol dosepak and Vicoprogen.  Claimant noted that respondent paid for the cost of

the medicine prescribed by Dr. Banaji.  Claimant denies that she suffered an intervening injury or

incident between the February 17, 2005, work-related accident and April 19, 2005, when the

condition of her back reached the point that she was unable to continue working.

The credible testimony of the claimant reflects that she was able to continue performing

her regular job duties so long as she took her medicines.  Approximately three (3) days prior to

her last day of working claimant ran out of the medicine which was controlling her symptoms

and allowing her to work.  After going through her usual routine once she got off work at 6:00

a.m., claimant went to bed following her shower.  Once she awaken claimant was unable to get

out of bed.  Claimant ultimately was seen at the emergency room of Baptist Memorial Hospital.

The claimant presented documentation of the April 19, 2005, emergency room visit to

appropriate supervisory personnel of respondent.  The claimant’s visit to the emergency room

was after office hours of the Human Resource Coordinator of respondent-employer.  It is

undisputed that respondent received the documentation relative to the claimant’s April 19, 2005,

emergency room visit.  Further, the credible evidence reflects that there was a discussion between

the claimant and the Human Resource Coordinator regarding the consequences of the claimant’s

failure to pursue medical treatment relative to her back under the care of Dr. Banaji.

While the claimant expressed her displeasure with her examination by Dr. Banaji, noting

that he appeared to be more concern about the drug screen, the evidence reflects that respondent-

employer had in place an arrangement with the local hospital, Baptist Memorial Hospital, to flag

work-related injuries and pursue a protocol regarding the handling of such injuries.  The protocol

was used during the claimant’s February 17, 2005, emergency room visit.  While the protocol
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was not instituted regarding the claimant’s April 19, 2005, visit, as previously noted respondent

was furnished documentation regarding the visit and a discussion was had regarding the

consequences of failing to pursue medical treatment under the care of respondent’s designated

medical provider.

Since the claimant did not desire to pursue treatment under the care of respondent’s

designated medical provider, the cost of her medical care subsequent to April 19, 2005, was not

paid by respondent-carrier.  The claimant received treatment under the care of Dr. Pham, Dr.

Webber and Dr. Rivera-Tavarez subsequent to April 19, 2005, relative to her low back

complaint.  

Respondent did not provide light duty.  While under the care of Dr. Pham claimant was

released with restrictions.  Upon being informed of the unavailability of light/restricted duty,

claimant request an unrestricted released from Dr. Pham.  Claimant was granted the release per

her request.  The office note of Dr. Pham reflects that claimant notified his office that she was

unable work.  While under the care of Dr. Webber an MRI scan of the claimant’s lumbar spine

was obtained which disclosed objective evidence of an injury.  Claimant was referred to Dr.

Rivera-Tavarez; however at the time of the claimant’s visit  Dr. Rivera-Tavarez did not have the

results of the MRI scan.  Claimant cancelled the scheduled follow-up visit with Dr. Rivera-

Tavarez because she no longer had insurance.

The medical treatment that the claimant received subsequent to April 19, 2005, was filed

on her health insurance carrier, Arkansas Blue Cross Blue Shield.  Claimant’s employment with

respondents was terminated on or about July 1, 2005, and her coverage in the health plan ended

July 4, 2005.
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The evidence preponderates that the claimant sustained an injury to her low back on

February 17, 2005, when she moved a heavy wooden skid.  The injury was reported to

appropriate supervisory personnel of respondent shortly after the claimant commenced her shift

at 6:00 p.m. on February 17, 2005.  It is not a prerequisite to compensability that the claimant

identify the precise date upon which an accidental injury occurred, but rather the claimant must

only prove that the occurrence of the injury is capable of being identified. Edens v. Superior

Marble & Glass, 346 Ark. 487, 58 S.W.3d 369 (2001).

In addition to an injection and prescriptions for Relafan and Darvocet from the attending

emergency room physician, once the claimant was seen by respondent’s designated medical

provider, Dr. Banaji, her February 17, 2005, injury was diagnosed as a lumbar sprain for which

she was prescribed a Medrol dosepak and Vicoprogen.  So long as the claimant had access to

pain medication she was able to continue performing her regular job duties.  Once the claimant

was without access to the pain medication on approximately April 16, 2005, her symptoms grew

progressively worse until she was unable to continue working on April 19, 2005.

The claimant’s April 19, 2005, emergency room visit occurred after office hours of the

Human Resources Coordinator for respondent-employer.  The circumstances were such that it

was feasible for the claimant to obtain authorization from respondent-employer to obtain medical

treatment at the emergency room.  Pursuant to Ark. Code Ann. §11-9-514 (b), respondents are

liable for the cost of the claimant April 19, 2005, emergency room medical treatment.

The evidence preponderates that at the time the claimant presented documentation of her

April 19, 2005, emergency room visit to appropriate personnel of respondent-employer a

discussion was had on the consequences of the claimant’s failure to pursue medical treatment
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relative to her low back with respondents’ designated medical provider.  Claimant did not want

to return to Dr. Banaji for further medical treatment and elected to pursue treatment under the

care of physicians other than Dr. Banaji.  Of note is the fact that respondents controvert the

compensability of the February 17, 2005, injury as well as the claimant’s entitlement to any

benefits, medical or indemnity, subsequent to April 19, 2005.  There is no evidence to reflect that

the claimant was furnished a Form AR-N by respondent regarding her right to a change of

treating physician following the February 17, 2005, reporting.

The claimant’s symptoms growing out of the February 17, 2005, accident, though

controlled with medication, became incapacitating on April 19, 2005, and required additional

emergency medical treatment.  Respondents controverted the compensability of the claimant

injury subsequent to April 19, 2005.  Medical treatment rendered to the claimant subsequent to

April 19, 2005, was reasonably necessary in connection with the claimant’s February 17, 2005,

compensable injury.  Ark Code Ann. §11-9-508 (a) requires employers to provide such medical

services as may be reasonably necessary in connection with the employee’s injury. Cox v. Klipsch

& Associates, 71 Ark App. 433, 30 S.W.3d 764 (2000).

Temporary total disability is that period within the healing period in which a claimant

suffers a total incapacity to earn wages. Arkansas State Highway and Transportation Department

v. Breshears, 272 Ark. 244, 613 S.W.2d 392 (1981).  The healing period is that period for

healing of an injury which continues until the claimant is as far restored as the permanent

character of the injury will permit.  Whether an employee’s healing period has ended is a factual

determination.  Ketcher Roofing Co. v. Johnson, 50 Ark. App. 63, 901 S.W.2d 25 (1995).  In the

instant claim, respondent-employer did not provide limited/light duty work.  The claimant
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continued to receive active medical treatment relative to her February 17, 2005, low back injury

until her health insurance ceased in July 2005.  The evidence preponderates that the claimant

remains within her healing period relative to the February 17, 2005, injury.  Respondents have

controverted the claimant’s entitlement to temporary total disability and medical benefits

growing out of the February 17, 2005, compensable injury.

AWARD

Respondents are herein ordered and directed to pay to the claimant temporary total

disability benefits as the weekly compensation benefit rate of $203.00, for the period

commencing April 19, 2005, and continuing through the end of the healing period, a date yet to

be determined, as a result of the claimant’s compensable injury of February 17, 2005.  Said sums

accrued shall be paid in lump without discount.

Respondents are further order and directed to pay all reasonably necessary and related

medical, hospital, nursing, and other apparatus expenses, to include medical related travel,

growing out of the claimant’s compensable injury of February 17, 2005, pursuant to Ark. Code

Ann. §11-9-508.  

Further, respondents are herein directed to reimburse the group health care carrier for

sums expended on behalf of the claimant relative to the February 17, 2005, compensable injury.

This award shall bear interest at the legal rate pursuant to Ark. Code Ann. §11-9-809 until

paid.

IT IS SO ORDERED.

________________________________________________
 Andrew L. Blood, ADMINISTRATIVE LAW JUDGE   
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