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STATEMENT OF THE CASE

On August 30, 2007, the above-captioned claim was heard in Little Rock, Arkansas.

A prehearing conference took place on July 30, 2007.  A Prehearing Order entered that

same day pursuant to the conference was admitted without objection as Commission

Exhibit 1.  At the hearing, the parties confirmed that the stipulations, issues, and respective

contentions, as amended, were properly set forth in the order.

Stipulations

At the hearing, the parties discussed the stipulations set forth in Commission Exhibit

1.  After amending the fourth stipulation at the hearing to address the applicable permanent

partial disability rate, they are the following six, which I accept:

1. The Arkansas Workers’ Compensation Commission has jurisdiction over this

claim.



Williams - Claim No. F406774 2

2. The employee/employer/carrier relationship existed at all relevant times,

including June 16, 2004.

3. Claimant filed a claim for a back injury occurring on that date, which was

initially accepted as compensable.

4. Claimant earned an average weekly wage of $736.86, which entitles him to

a temporary total disability rate of $453.00 per week and a permanent partial

disability rate of $340.00 per week.

5. Claimant was provided appropriate workers’ compensation benefits until he

was discharged by his authorized treating physician, Dr. Thomas Ward, on

October 21, 2004.

6. The opinion of the Administrative Law Judge dated June 14, 2005, Full

Commission opinion dated January 10, 2006, and Court of Appeals opinion

dated December 20, 2006 are res judicata and the law of the case.

Issues

At the hearing, the parties discussed the issues set forth in Commission Exhibit 1.

Claimant requested an additional one regarding controversion and attorney’s fees,

resulting in the following being litigated:

1. Whether Claimant is entitled to additional temporary total disability benefits.

2. Whether Claimant is entitled to a permanent impairment rating.

3. Whether Claimant is entitled to a controverted attorney’s fee.

4. Claimant specifically reserves the issue of wage loss and permanent and

total disability.
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Contentions

Claimant:

1. Claimant contends that the Court of Appeals opinion dated December 20,

2006 is the law of the case concerning treatment of Dr. Chan as being

unauthorized.  This opinion is also the law of the case on the issues of

temporary total disability from October 22, 2004 through March 22, 2005.

2. Claimant contends that the Arkansas Court of Appeals opinion dated

December 2, 2006 did not address the Full Commission’s finding that Dr.

Moody and Dr. Chan’s treatment was reasonable and necessary for the

compensable low back injury.  Therefore, it is judicially determined that said

treatment was reasonable and necessary.  However, it was not authorized,

and therefore, Respondents are not responsible for paying for said

treatment.

3. Claimant contends that he is entitled to temporary total disability benefits

from April 19, 2005, the date of Dr. Chan’s operation on the low back,

through August 10, 2005, when Dr. Chan referred Claimant to Dr. Merritt for

pain management.

4. Claimant contends that he is entitled to at least a ten percent (10%)

permanent impairment rating, in accordance with the AMA Guides, 4th

Addition, Table 75, page 326, which awards ten percent (10%) impairment

for one level operative lumbar disk.

5. Claimant contends that he is entitled to continued medical care and

treatment of Dr. Thomas Ward as of March 2, 2007.
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6. Claimant specifically reserves the issue of wage loss and permanent and

total disability.

Respondents:

1. Respondents contend that Claimant has been provided all appropriate

benefits to which he is entitled.  Specifically, Respondents provided

treatment for the Claimant from authorized treating physicians.  The Court

of Appeals found that the treatment the Claimant sought after Dr. Ward

released Claimant on October 21, 2004 with no impairment was

unauthorized.  Respondents contend that the additional benefits Claimant is

seeking based upon his unauthorized treatment from Drs. Moody and Chen

is not reasonably necessary, nor is it causally related to his alleged work-

related injury of June 16, 2004.

2. Absent the assignment of an impairment rating by a physician, the

Commission is not entitled to assign an impairment rating.

FINDINGS OF FACT AND CONCLUSIONS OF LAW

After reviewing the record as a whole, including medical reports, documents, and

other matters properly before the Commission, and having had an opportunity to hear the

testimony of the witnesses and to observe their demeanor, I hereby make the following

findings of fact and conclusions of law in accordance with Ark. Code Ann. § 11-9-704

(Repl. 2002):

1. The Arkansas Workers’ Compensation Commission has jurisdiction over this

claim.

2. The stipulations set forth above are reasonable and are hereby accepted.
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3. Claimant’s April 19, 2005 surgery was reasonable and necessary for the

treatment of, and thereby related to, his June 16, 2004 work-related injury.

4. Claimant has proven by a preponderance of the evidence that he is entitled

to temporary total disability benefits from April 19, 2005 to August 10, 2005.

5. The Commission possesses the authority to award an impairment rating

even in the absence of an impairment rating assigned by a physician.

6. Claimant has proven that he is entitled to the award of a permanent ten

percent (10%) impairment rating to the body as a whole under page 113,

Table 75, IV(B) of the AMERICAN MEDICAL ASSOCIATION, GUIDES TO THE

EVALUATION OF PERMANENT IMPAIRMENT (4th ed. 1993)(hereinafter “AMA

Guides”) for a “Single-level [lumbar spine] decompression with residual signs

or symptoms.”

7. While the contentions of both Claimant and Respondents address the matter

of Claimant’s continued entitlement to medical treatment, this was not raised

as an issue.  Because issues cannot be raised sua sponte, the matter of

Claimant’s continued entitlement to medical treatment will be considered

reserved.

8. Claimant’s attorney is entitled to a controverted attorney’s fee on all

indemnity benefits awarded herein.

CASE IN CHIEF

Summary of Evidence

Two witnesses testified at the hearing:  Claimant and Susan Townsend.
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In addition to the prehearing order discussed above, the exhibits admitted into

evidence in this case consist of the following:  Claimant’s Exhibit 1, his medical records,

comprised of two index pages and 73 separated numbered pages thereafter; Claimant’s

Exhibit 2, the 14-page administrative law judge opinion on this claim that was filed June 14,

2005; Claimant’s Exhibit 3, the 20-page Full Commission opinion that was filed on January

10, 2006; Claimant’s Exhibit 4, the seven-page unpublished opinion of the Arkansas Court

of Appeals that was delivered on December 20, 2006; Claimant’s Exhibit 5, a one-page

photocopy of pages 112 and 113 of the AMA Guides; Claimant’s Exhibit 6, comprised of

five pages of correspondence and documents concerning this claim; Respondents’ Exhibit

1, medical records of Claimant, comprised of four index pages and 77 separately

numbered pages thereafter; Respondents’ Exhibit 2, the ten-page abstract of

Respondents’ Exhibit 1; and Respondents’ Exhibit 3, a DVD dated August 23, 2007 and

containing 16 minutes, 35 seconds of surveillance footage of Claimant.  Finally, at the

request of Respondents and with no objection by Claimant, the transcript of the March 22,

2005 hearing on this claim is incorporated herein by reference.

Testimony

David R. Williams.  Claimant testified that his full name is Robert David Williams.

He is 48 years old, currently single, and finished the ninth grade.  He has spent virtually his

entire career–28 years–as a pipe welder.  On the date of his injury in June 2004, he was

making over $700.00 per week and had been working for Respondent Nabco for

approximately two years.  He testified that on June 16, 2004, “I was picking up some [ten-

inch] nineties [pipes] from under a scaffold to put on a dock and I felt my back go out.  I
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picked up two of them.  The second one I felt my back go out.  And I was injured from then

on.”  He experienced sharp, stabbing pains in his back and leg.

Claimant stated that he saw Dr. Moody, who performed an MRI.  He also saw Dr.

Schlesinger.  Claimant was granted a change of physician to Dr. Thomas Ward, who

released him to full duty.  Then, he came under the care of Dr. Patrick Chan.  Until he saw

Dr. Chan, according to Claimant, his back did not improve.  During that period of time, he

had no other incidents that caused injury to his back.  Around April 19, 2005, Dr. Chan

operated on his lower back.  However, Claimant stated that the procedure did not improve

his condition.  He continued to treat with Dr. Chan six to eight months until the doctor was

disciplined and could no longer see him.  Claimant was referred to Dr. Merritt, whom he

continues to see for pain management.  He is being prescribed Morphine, Hydrocodone

and Cymbalta.  Claimant states that these drugs “relieve the pain some.  I just got a

constant pain all the time.”  He testified that Dr. Merritt keeps increasing the dosage of the

medication because it is of limited benefit in relieving the pain.

Claimant testified that he last worked “a day or two” after he was injured, and that

his back pain prevents him from working.  He was been approved to receive Social

Security Disability at the rate of $680.00 per month.  Claimant described his current

condition as follows:  “I can’t do nothing that I used to.  I could do a lot of things, you know.

Now, I hardly don’t do anything, you know.”

He stated that he has not viewed Respondents’ Exhibit 3, the surveillance footage

of him.  He did not know what was on the DVD, but testified that he had not been working

anywhere or playing basketball or anything of that nature.  However, Claimant testified that

his father had passed away and that he had to travel to Tennessee to take care of matters
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related to his passing.  He brought back with him a “very old chainsaw” that had a 14-inch

bar.  Claimant stated that he sat on a tackle box and worked on it and was able to get it

started.

When questioned by Respondents, Claimant stated that when he saw Dr.

Schlesinger, he had the benefit of an MRI and other tests that he had undergone.  Dr.

Schlesinger did not recommend surgery.  After Claimant was granted a change of

physician to Dr. Ward, he was treated one time and released to full duty.  Respondent

Nabco tried to return him to work, but Claimant told them that he was unable to perform

his former duties.  After the 2005 workers’ compensation hearing, which concerned his

treatment by Drs. Chan and Moody, Claimant continued to treat with Dr. Chan for

approximately four months, until August 2005.  He underwent surgery one month after the

hearing.  However, the surgery did not improve his condition at all.

Claimant testified that he did not know why a drug screen was performed on him in

July 2005 and why he tested positive for opiates and amphetamines.  He admitted that an

August 2005 MRI showed that he had degenerative disc disease.  With regard to his Social

Security Disability, he stated that he began applying in 2004 but was not accepted until

2006.

He stated that he does not work with a chainsaw, but that he brought one back from

Tennessee after his father died.  While he has a fishing boat and license, he no longer

fishes or hunts.  He no longer restores cars, and has not had a driver’s license for some

time.  The tan Claimant had, he said, was simply due to walking outdoors.
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Susan Townsend.  Called by Respondents, Townsend testified that she has worked

since March 2007 as a field agent for First Advantage, a workers’ compensation

investigative company.  She has performed investigative work since 2007.

Townsend stated that she was hired to perform surveillance on Claimant, which she

conducted on August 16-17, 2007.  She observed him working on and pulling the cord on

a “good size” chainsaw.  He was engaged in this activity for 15 to 20 minutes, which

involved him standing and bending at the waist while pulling the cord repeatedly.  However,

he never used the chainsaw.  Townsend never saw Claimant drive a vehicle or go

anywhere.  However, she observed him to have no trouble walking, standing, bending and

sitting.

Records

Claimant’s Exhibit 1 and Respondents’ Exhibits 1 and 2.  The medical records of

Claimant that were introduced at the August 30, 2007 hearing and are part of Claimant’s

Exhibit 1 and Respondents’ Exhibits 1 and 2 reflect the following:

Dr. Patrick Chan saw Claimant on December 13, 2004.  On December 15, 2004, he

underwent an MRI of the lumbar spine that showed focal disc herniation of the left

paracentral L5-S1 with compressive effects on the left S1 nerve rootlet as described.  He

returned to Dr. Chan on January 3, 2005 and was diagnosed as having a left L5-S1

herniated nucleus pulposus.  It was noted that non-operative measures had not helped

Claimant.  Dr. Chan opined that Claimant would likely need a left L5-S1 decompression.

On April 19, 2005, Dr. Patrick Chan operated on Claimant, performing a left L5-S1

hemilamectomy, partial medial facetectomy, lateral recess decompression and a

forimotomy, along with a left L5-S1 microdiscectomy, microscopic decompression of the
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thecal sac and nerve roots, and injection of the lumbar epidural steroid.  His pre- and post-

operative diagnoses were left L5-S1 herniated nucleus pulposus, degenerative disc

disease and lateral recess stenosis.  He was discharged home on April 20, 2005, with

instructions to see Dr. Chan in six weeks.

Claimant presented as “[m]arginally better” on June 4, 2005, but still experiencing,

inter alia, left leg pain.  He still presented with extensive lumbar and left leg pain to Dr.

Chan on July 25, 2005.  An MRI was ordered, which was performed on August 2, 2005.

It showed effacement of the left S1 nerve root with enhancement suggestive of scarring

along with enhancing lesion posterior to the left lateral aspect of the thecal sac and nerve

roots at L5-S1, and degenerative disc changes at L5-S1 with mild central/left paracentral

disc bulging at that level.  After seeing Claimant on August 10, 2005, Dr. Chan opined that

as a result of Claimant’s “[w]ork injury he was referring him to Dr. Merritt for pain

management.”  While he opined that no more surgery should be performed, he stated that

Claimant might be a possible future candidate for fusion surgery.  He also stated that

Claimant would have chronic pain, and that he was incapable of gainful employment.

Claimant’s Exhibits 2, 3 and 4.  As reflected in Claimant’s Exhibit 2, a hearing on this

case was previously conducted on March 22, 2005.  In the opinion filed June 14, 2005, the

previous administrative law judge assigned to the claim found, inter alia, that the treatment

Claimant received from Drs. Moody and Chan between November 1, 2004 and January

3, 2005 was reasonable and necessary.  He also found that Claimant failed to prove that

he was entitled to temporary total disability benefits after October 21, 2004, when Dr. Ward

released him.  This decision was appealed.  On January 10, 2006, as reflected in

Claimant’s Exhibit 3, the Commission affirmed and adopted the ALJ’s findings.  This
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decision was appealed as well.  On December 20, 2006, as reflected in Claimant’s Exhibit

4, the Arkansas Court of Appeals reversed the finding regarding the treatment rendered

by Drs. Moody and Chan to the extent that it found that the treatment was not authorized

and hence Respondents were not financially responsible for it.  However, the court also

affirmed the Commission’s finding that Claimant was not entitled to temporary total

disability benefits past October 21, 2004, when Dr. Ward released him.

Claimant’s Exhibit 5.  This exhibit is pages 112 and 113 from the AMA Guides.

Claimant’s Exhibit 6.  As reflected in this exhibit, Claimant filed a Form C claim for

additional benefits on March 2, 2007.  On March 13, 2007, Respondents wrote that they

were taking the position that any additional treatment and benefits were not reasonably

necessary or causally related to Claimant’s compensable injury.

Respondents’ Exhibit 3.  This DVD contains surveillance footage of Claimant

consistent with Susan Townsend’s testimony supra, in that the footage is dated August 16,

2007 and  depicts a person who appears to be Claimant engaged primarily in the activity

of working on a chainsaw.  The subject of the footage pulls on the starter cord of the

chainsaw numerous times, both while standing and sitting.  However, I note that the

footage is entitled “Williams - Cedeno, Jason A.”  I am not aware of a Jason A. Cedeno’s

involvement in this claim.

ADJUDICATION

A. Temporary Total Disability

Claimant argues that he is entitled to temporary total disability benefits from April

19, 2005, when he underwent surgery by Dr. Chan as described above, to August 10,

2005, when Dr. Chan released him to pain management.  Claimant’s compensable injury
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to his lumbar spine is unscheduled.  See Ark. Code Ann. § 11-9-521 (Repl. 2002).  An

employee who suffers a compensable unscheduled injury is entitled to temporary total

disability compensation for that period within the healing period in which he has suffered

a total incapacity to earn wages.  Ark. State Hwy. & Transp. Dept. v. Breshears, 272 Ark.

244, 613 S.W.2d 392 (1981).  The healing period ends when the underlying condition

causing the disability has become stable and nothing further in the way of treatment will

improve that condition.  Mad Butcher, Inc. v. Parker, 4 Ark. App. 124, 628 S.W.2d 582

(1982).  Also, a claimant must demonstrate that the disability lasted more than seven days.

Ark. Code Ann. § 11-9-501(a)(1) (Repl. 2002).

Respondents contend that Claimant is not entitled to temporary total disability

benefits because the surgery was not related to Claimant’s work-related injury.  Claimant

and Respondents agree that the Court of Appeals decision left intact the ALJ’s finding,

affirmed and adopted by the Commission, that Claimant’s treatment with Dr. Chan through

January 3, 2005, was reasonably necessary for his work-related injury.  The ALJ’s analysis

is as follows:

The claimant must prove by a preponderance of the evidence that he
is entitled to medical treatment.  Dalton v. Allen Eng'g Co., 66 Ark. App. 201,
989 S.W.3d 543 (1999).  What constitutes reasonably necessary medical
treatment is a question of fact for the Commission.  Wright Contracting Co.
v. Randall, 12 Ark. App. 358, 676 S.W.2d 750 (1984).

After Dr. Ward released Mr. Williams on October 21, 2004, Mr.
Williams presented back to Dr. Moody on November 1, 2004.  Dr. Moody
apparently ordered a whole body bone scan performed on November 3,
2004.  The bone scan did not indicate any abnormality in Mr. Williams’
lumbar spine.

Mr. Williams presented to Dr. Patrick Chan, a neurosurgeon, on
December 13, 2004 and on January 3, 2005 for low back pain and pain in
the left leg.  As I interpret Dr. Chan’s December 13, 2004 report, Dr. Chan
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intended to obtain a new MRI of the lumbosacral spine and have Mr.
Williams return (“in”) after the MRI.  I interpret Dr. Chan’s January 3, 2005
report as referring to a “new MRI” which is not in the record.  I interpret the
three handwritten lines of Dr. Chan’s Diagnosis and Recommendation on
that date as stating in shorthand:

first line  - “persistent left leg pain secondary to a left L5-S1
herniated nucleus pulposus”
second line - “plan- patient has failed nonoperative treatment”
third line  - “patient most likely will need left L5-S1
decompression”

In light of the persistent nature of Mr. Williams’ complaints, his
persistence in obtaining additional medical after two physicians released him,
and Dr. Chan’s interpretation of a new MRI, I find that the claimant has
established by a preponderance of the evidence that the follow-up and bone
scan by Dr. Moody, and the evaluation and MRI by Dr. Chan, obtained
between November 1, 2004 and January 3, 2005, were reasonably
necessary for Mr. Williams’ work related back injury.  In comparing the
diagnosis of Dr. Chan to that of Dr. Ward, I note that Dr. Ward’s reports and
treatment protocol presumed that Mr. Williams did not have a disk injury
based on Dr. Schlesinger’s prior work up, and Dr. Ward diagnosed Mr.
Williams with a condition (dystonia) which I have never heard of and which
does not appear to me to be referenced a single time in the thousands of Full
Commission opinions published since March 29, 1994.  In comparing the
diagnosis of Dr. Chan to that of Dr. Schlesinger, I note that Dr. Chan had the
benefit of additional time and a second MRI as compared to Dr. Schlesinger.

With regard to future medical treatment, I again note that the claimant
is at liberty to obtain additional reasonably necessary medical treatment from
any physician of his own choosing.  However, in light of the conflicting
conclusions of Dr. Schlesinger and Dr. Ward versus Dr. Chan, I make no
findings as to what additional treatment, if any, might be reasonably
necessary for Mr. William’s work related injury.  I note that any finding
regarding the reasonable necessity of possible surgery would be premature
at this time since (1) Dr. Chan has only stated that Mr. Williams “most likely”
will need surgery, but has not actually proposed surgery and (2) the record
does not indicate whether Dr. Chan has had the benefit of reviewing reports
of Dr. Ward’s and Dr. Schlesinger’s treatment and conclusions regarding the
work injury and their diagnostic testing.

I am bound by the above, which again was left undisturbed on appeal, under the law of the

case doctrine.  Thurman v. Clarke Industries, Inc., 45 Ark. App. 87, 872 S.W.2d 418
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(1994).  I note, however, that neither the prior ALJ, the Full Commission, or the Court of

Appeals addressed whether Dr. Chan’s surgery performed after the first hearing would be

related to and reasonably necessary for the Claimant’s June 16, 2004 injury.  Therefore,

the issue of whether Dr. Chan’s surgery is reasonably necessary to treat the June 16, 2004

injury is not res judicata or law of the case; and I must determine whether the surgery was

reasonably necessary and related to the work injury.

A respondent is only liable for a treatment that is deemed reasonably necessary for

the treatment of a claimant’s injury.  DeBoard v. Colson Co., 20 Ark. App. 166, 725 S.W.2d

857 (1987).   Under Ark. Code Ann. § 11-9-508(a) (1987), an “employer shall promptly

provide for an injured employee such . . . medicine . . . as may be reasonably necessary

in connection with the injury received by the employee.”  A claimant must prove by a

preponderance of the evidence that he or she is entitled to benefits.  Dalton v. Allen

Engineering Co., 66 Ark. App. 201, 989 S.W.2d 543 (1999).  Whether a given treatment

is reasonably necessary is a question of fact for the Commission.  DeBoard, supra; Wright

Contracting Co. v. Randall, 12 Ark. App. 358, 676 S.W.2d 750 (1984).

I find that the April 19, 2005 decompression surgery was reasonable and necessary

for the treatment of Claimant’s work-related injury, and hence related to the injury.  Dr.

Chan had the benefit of the second MRI, conducted on December 15, 2004, which

revealed focal disc herniation of the left paracentral L5-S1 with compressive effects on the

left S1 nerve rootlet as described.  The surgery itself confirmed the presence of a left L5-

S1 herniated nucleus pulposus and lateral recess stenosis.  I also note the uncontroverted

testimony of the Claimant was that he had no other incidents that caused further injury to

his back from the time of his June 16, 2004 injury until he treated with Dr. Chan.
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While it is the law of the case that Dr. Chan’s treatment was unauthorized, this does

not impact whether or not Claimant is entitled to temporary total disability arising out of that

treatment.  See Baker v. Quebecor World, 2005 AWCC 83, Claim No. F304342 (Full

Commission Opinion filed May 4, 2005).  The preponderance of the evidence

demonstrates that Claimant entered a second healing period, and experienced a total

incapacity to earn wages, when he underwent surgery on April 19, 2005.  His healing

period ended on August 10, 2005, when Dr. Chan referred him for pain management.

Therefore, Claimant is entitled to temporary total disability benefits from April 19, 2005 to

August 10, 2005.

B. Impairment Rating

As the parties agree and the records in evidence show, Claimant has never been

assigned an impairment rating.  Nonetheless, he is asking that the Commission assign him

one.  He has included as part of his Exhibit 5 page 113, Table 75 from the AMA Guides in

support of his contention that he should be assigned a ten percent (10%) rating to the body

as a whole for one level operative lumbar disc.  Respondents have countered that the

Commission lacks the authority to assign a rating where no physician has done so, and cite

Savage v. City of Little Rock, 2005 AWCC 159, Claim No. E707648 (Full Commission

Opinion filed August 12, 2005), aff’d, 95 Ark. xiii, ___ S.W.3d ___ (May 24,

2006)(unpublished) as their authority.  However, that case is inapposite in that the

Commission did not find that it lacked authority to award a rating in the absence of one

assigned by a physician.  Rather, the Commission found that the claimant did not prove

he was entitled to permanent impairment because the AMA Guides do not address a

sacroiliac joint fusion, the procedure upon which he was basing his impairment.
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The Arkansas Court of Appeals has recently resolved any ambiguity in this area by

expressly holding that the Commission has the authority to award a rating regardless of

whether one has been assigned by a physician.  In Jones v. Wal-Mart Stores, Inc., ___

Ark. App. ___, ___ S.W.3d ___ (No. CA07-37 Ark. Ct. App. Sept. 19, 2007), the court

stated that “[t]he precise issue presented in this case is whether the Commission has the

authority to assess its own impairment rating in the absence of a physician-assigned

impairment rating.”  Finding in the affirmative, the court cited as authority Johnson v.

General Dynamics, 46 Ark. App. 188, 878 S.W.2d 411 (1994) and Polk County v. Jones,

74 Ark. App. 159, 47 S.W.3d 904 (2001)(cited by Claimant).  Therefore, whether Claimant

is entitled to a rating will be considered.

In order to be entitled to permanent partial disability benefits, a claimant must prove

(1) that the compensable injury, either alone or in combination with the preexisting

condition or the natural process of aging, is the major cause of the permanent impairment,

Ark. Code Ann. §11-9-102(4)(F)(ii)(a)-(b) & (14) (Repl. 2002); (2) that the impairment rating

is established by objective and measurable physical or mental findings, Id. §

11-9-704(c)(1)(B) (Objective findings are “those findings which cannot come under the

voluntary control of the patient.”  Id. § 11-9-102(16)(A)(1)); (3) that any medical opinion is

stated within a reasonable degree of medical certainty, Id.  § 11-9-102(16); and (4) that the

AMA Guides were used in determining the rating,  Id. § 11-9-522(g).  AWCC R. 099.34.

See Le v. Simmons Foods, Inc., 2004 AWCC 127, Claim No. E815277 (Full Commission

Opinion filed July 19, 2004).
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On April 19, 2005, Claimant underwent a left L5-S1, partial hemilaminectomy, a

partial medial facetectomy, a lateral recess decompression and foraminotomy, a left L5-S1

microdiscectomy, a microscopic decompression of the thecal sac and nerve roots, and

injection of a lumbar epidural steroid.  He was given pre- and post-operative diagnoses of

a left L5-S1 herniated nucleus pulposus, degenerative disc disease and lateral recess

stenosis.  Claimant continued to experience problems, and on August 2, 2005 underwent

an MRI of the lumbar spine.  The MRI showed that he has an “[e]ffacement of the left S1

nerve root with enhancement suggestive of scarring along with enhancing lesion posterior

to the left lateral aspect of the thecal sac and nerve roots at L5/S1" along with

“[d]egenerative disc change at L5/S1 with mild central/left paracentral disc bulging at this

level . . . .”  I find that under page 113 Table 75, IV(B) of the AMA Guides, Claimant is

entitled to a ten percent (10%) rating to the body as a whole for a “Single-level

decompression [of the lumbar spine] with residual signs or symptoms.”  After hearing

Townsend’s testimony and reviewing the surveillance footage she took of Claimant in

August 2007, I find that he has residual signs or symptoms.  I further find that all of the

elements cited above from Le are present to establish this as a valid rating.

C. Reasonable and Necessary Medical Treatment

Claimant in his contentions has argued that he “is entitled to continued medical care

and treatment of Dr. Thomas Ward as of March 2, 2007.”  However, the parties did not

make additional medical treatment an issue in the hearing.  It was not listed in the

prehearing order, and no one at the hearing requested this to be added to the issues for

determination.  I cannot address issues sua sponte.  See Singleton v. City of Pine Bluff,

2006 AWCC 34, Claim No. F302256 (Full Commission Opinion filed February 23, 2006),
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rev’d on other grounds, No. CA06-398 (Dec. 6, 2006)(unpublished).  Hence, this will be

treated as reserved.

D. Attorney’s Fees

Based on the foregoing, I find that Respondents have controverted Claimant’s claim

for indemnity benefits.  Claimant’s attorney is thus entitled to a controverted attorney’s fee

on all indemnity benefits awarded to Claimant, pursuant to Ark. Code Ann. § 11-9-715.

CONCLUSION AND AWARD

Respondents is directed to pay benefits in accordance with the findings of fact set

forth above.  All accrued sums shall be paid in a lump sum without discount, and this award

shall earn interest at the legal rate until paid, pursuant to Ark. Code Ann. § 11-9-809.  See

Couch v. First State Bank of Newport, 49 Ark. App. 102, 898 S.W.2d 57 (1995).

Claimant’s attorney is entitled to a 25 percent (25%) attorney’s fee on the indemnity

benefits awarded herein, one-half of which is to be paid by Claimant and one-half to be

paid by Respondent in accordance with Ark. Code Ann. § 11-9-715.  See Death &

Permanent Total Disability Trust Fund v. Brewer, 76 Ark. App. 348, 65 S.W.3d 463 (2002).

IT IS SO ORDERED.

________________________________
Hon. O. Milton Fine II
Administrative Law Judge


