
BEFORE THE ARKANSAS WORKERS' COMPENSATION COMMISSION

CLAIM NO. F602905 

ROBERT WILLETT CLAIMANT

BRUCE ROGERS COMPANY RESPONDENT
                                                
WESTPORT INSURANCE COMPANY, RESPONDENT
INSURANCE CARRIER

GALLAGHER BASSETT, TPA                                 RESPONDENT

OPINION FILED SEPTEMBER 28, 2007

Hearing before ADMINISTRATIVE LAW JUDGE MICHAEL L. ELLIG in Fort
Smith, Sebastian County, Arkansas.

Claimant represented by EDDIE WALKER, JR.,  Attorney, Fort Smith,
Arkansas.

Respondents represented by WILLIAM FRYE, Attorney, North Little
Rock, Arkansas.

STATEMENT OF THE CASE

A hearing was held in the above styled claim on August 7,

2007, in Fort Smith, Arkansas. A  pre-hearing order was entered in

this case on July 9, 2007.  This pre-hearing order set out the

stipulations offered by the parties and outlined the issues to be

litigated and resolved at the present time.  A copy of the pre-

hearing order was made Commission’s Exhibit No. 1 to the hearing.

The following stipulations were offered by the parties and are

hereby accepted:

1. On February 24, 2006, the relationship of employee-

employer-carrier-TPA existed between the parties.

2. The appropriate weekly compensation benefits are $285.00

for total disability and $214.00 for permanent partial

disability.
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3. On February 24, 2006, the claimant sustained a

compensable injury to the back.

4. There is no dispute over the payment of medical expenses

or temporary total disability.

5. The healing period ended August 1, 2006.

6. The respondents have accepted liability for permanent

partial disability for permanent physical impairment of

10 percent to the body as a whole. 

By agreement of the parties, the issues to be litigated and

resolved at the present time were limited to the following:

1. The extent of permanent functional disability or loss of

wage earning capacity.

2. Appropriate attorney’s fees.

In regard to these issues, the claimant contends:

“a.The claimant contends that he has sustained
permanent partial disability greatly in excess
of his permanent impairment rating and that
the Commission should award appropriate
benefits in regard to the extent of his
permanent partial disability.

 b. The claimant contends that his attorney is
entitled to an appropriate attorney’s fee.”

In regard to these issues, the respondents contend:

“The claimant suffered an injury to his back
on February 24, 2006, while working for the
insured.  The claimant was initially treated
at Sparks Regional Medical Center in the
emergency room.  He was then transferred to
Cooper Clinic for treatment with Dr. Sheikha.
At that time, his complaints were low back
pain shooting into the left leg.  He was sent
for an MRI that showed a moderate sized disc
herniation at L3-4 that was impinging on the
L4 root.  The claimant was then sent to Dr.
Standefer for a neurosurgical evaluation. Dr.
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Standefer found some mild muscle weakness and
an antalgic gait.  He reviewed the MRI that
showed a free disc fragment.  He recommended
surgery as well as follow up of walking and
weight reduction. Dr. Standefer did the
surgery on April 20th, which was a L3-4
discectomy and partial removal of disc
material.  In reviewing the surgical note, he
was able to identify a free fragment and
remove it. After the surgery, he noted that he
had achieved a very nice surgical result.
Subsequent to the surgery, the claimant
underwent a Functional Capacity Evaluation,
which indicated that the claimant did not give
valid effort.  Dr. Standefer released the
claimant on August 1, 2006, with a 10 percent
rating. He recommended that the claimant
attend vo-tech school. In fact, the claimant
stated in his deposition that he would be
attending auto body painting school and would
follow that up with auto body collision.  He
is also working at McDonald’s approximately
30-35 hours at $6.00 per hour as a grill cook
which requires him to be on his feet the
entire day. He was also going to school after
his job at McDonald’s each day. The
respondents deposed the claimant in 2006, and
it is unclear to the respondents as to exactly
how far the claimant has gone in vo-tech
school at this point.  The claimant did
request a change of physician to Dr. Kyle, who
saw the claimant on February 12, 2007.  At
that point, the claimant had back pain, but
his muscles and reflexes were back to normal.
Dr.Kyle recommended that the claimant continue
his vo-tech training.”

 DISCUSSION

The central issue in this case is the question of whether the

claimant has sustained any permanent functional disability or loss

of wage earning capacity, as a result of his admittedly compensable

lumbar injury of February 24, 2006. The medical evidence shows that

this injury was in the form of a herniated disc with a free

fragment that required surgical intervention. This surgical

procedure consisted of an L3-4 hemilaminotomy, a subtotal medial
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facetectomy at L3-4 on the left side, the removal of a large

extruded free extradural disc fragment that was impacted ventral

and medial to the left L4 nerve root, and a thorough and complete

decompression and foraminotomy in the area of the left L4 nerve

root.  Following this surgical intervention, the claimant was

provided with customary follow up care, including physical therapy.

The claimant’s primary treating physician for his compensable

injury has been Dr. J. Michael Standefer, a board certified

neurosurgeon.

In his report, dated August 1, 2006, Dr. Standefer opined that

the claimant had achieved the maximum benefit of medical treatment.

He indicated that the claimant would likely experience some degree

of chronic complaints with periodic flare ups that could be treated

with anti-inflammatory medication and occasional pain medication.

Dr. Standefer released the claimant to return to employment, but

restricted his employment activities to no lifting more than 50

pounds, and only occasional lifting of weights in the 40 to 50

pound range. He further indicated that the claimant would be

limited to employments where he could alternately sit, stand, and

walk. Finally, he prohibited the claimant from engaging in any

employments that required repetitive bending at the waist. As a

result of the claimant’s compensable injury, and subsequent

surgery, Dr. Standefer assessed a permanent physical impairment of

10 percent to the body as a whole.  

The record further reveals that on July 31, 2006, the claimant

underwent a Functional Capacity Evaluation. This Functional



5

Capacity Evaluation was interpreted as revealing inconsistent and

unreliable effort on the part of the claimant. However, it

generally supported the physical restrictions that had been placed

on the claimant’s potential employment activities by Dr. Standefer.

I would note that the restrictions of Dr. Standefer appear to be

those generally assigned for cases of injuries, such as that

experienced by the claimant. I find that the restrictions imposed

by Dr. Standefer accurately reflect the actual limitations imposed

upon the claimant’s potential employment activities by his

compensable lumbar injury. 

The testimony reveals that the claimant is 33 years old. He

has a 10th grade formal education, but has subsequently obtained a

high school diploma through correspondence schooling.  He has also

obtained vocational training in upholstery and is getting ready to

start a vocational schooling in body shop work.

    The claimant’s prior employment history consists primarily of

factory/assembly line work.  He has also been employed driving a

fork lift and a dump truck. His employment with the current

respondent was that as a delivery driver, which required loading

and unloading. Finally, the claimant’s testimony indicates that,

since his release to return to employment by Dr. standefer, he has

worked in a fast food restaurant and in the oil change/tire

department of a Wal Mart store. 

 Although the FCE was interpreted as indicating an unreliable

and inconsistent effort with self limiting behaviors, the claimant

appears to be highly motivated to returning to regular gainful
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employment.  He has not only actually returned to employment, but

has further shown significant effort in obtaining (on his own)

vocational rehabilitation to increase the number of potential

employments available to him, as well as his potential earning

capacity.  

Clearly, the greater weight of the credible evidence presented

shows that the claimant has experienced a permanent physical

impairment of 10 percent to the body as a whole, as a result of his

compensable injury. He has also obviously experienced permanent

limitations and restrictions on his potential employment

activities, as a result of his compensable lumbar injury. As

previously stated, I find that the physical restrictions imposed by

Dr. Standefer to be accurate. These physical restrictions

unquestionably prevented him from returning to the employment that

he held with the respondent at the time of his compensable injury.

These  restrictions would also prevent him from returning to many

of the employment positions that he has previously held in the area

of factory/assembly line work, which would preclude him from any

type of heavy manual labor. This would comprise a substantial

portion of the employments for which he would otherwise be

qualified.  

After consideration of the restrictions and limitations

imposed by the claimant’s compensable injury, in light of his age,

education, prior work experience, motivation, and all other factors

relevant to this issue, I find that the claimant has experienced a

permanent functional disability or loss of wage earning capacity
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equivalent to a permanent partial disability of 10 percent to the

body as a whole. Thus, the claimant would be entitled to this

percentage of permanent partial disability in addition to the 10

percent permanent partial disability he is entitled to for

permanent physical impairment.  

FINDINGS OF FACT & CONCLUSIONS OF LAW

1. The Arkansas Workers' Compensation Commission has

jurisdiction of this claim.

2. On February 24, 2006, the relationship of employee-employer

carrier-TPA existed between the parties.

3.  On February 24, 2006, the claimant earned wages sufficient

to entitle him to weekly compensation benefits of $285.00 for total

disability and $214.00 for permanent partial disability.

4.  On February 24, 2006, the claimant sustained a compensable

injury to his back or lumbar spine.

5.  There is no dispute, at the present time, over the payment

of medical expenses attributable to this compensable injury.

6. There is no dispute, at the present time, over the

claimant’s entitlement to temporary disability benefits for this

compensable injury.

7. The claimant’s healing period from the effects of this

compensable injury ended on August 1, 2006.

8. The claimant has experienced a permanent partial disability

of 20 percent to the body as a whole, as a result of his

compensable lumbar injury of February 24, 2006. This includes

permanent partial disability for permanent physical impairment in
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the amount of 10 percent to the body as a whole and permanent

partial disability for a permanent functional disability or loss of

wage earning capacity in the amount of 10 percent to the body as a

whole. 

9. The respondents have controverted the claimant’s

entitlement to any permanent partial disability benefits in excess

of 10 percent to the body as a whole.

10. A reasonable fee for the claimant’s attorney is the

maximum statutory attorney’s fee on the controverted permanent

partial disability benefits herein awarded (i.e. the permanent

partial disability benefits for permanent functional disability or

loss of wage earning capacity). 

ORDER

The respondents shall pay to the claimant permanent partial

disability benefits for a 20 percent permanent partial disability

to the body as a whole, and are entitled to credit for all such

benefits previously paid.  

The respondents shall pay to the claimant's attorney the

maximum statutory attorney's fee on the controverted permanent

partial disability benefits herein awarded, which are in the amount

of 10 percent to the body as a whole.  One half of this fee is the

obligation of the respondents in addition to such benefits.  The

remaining one half of this attorney's fee is to be withheld by the

respondents from these benefits.

All benefits herein awarded, which have heretofore accrued,

are payable in a lump sum without discount.
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This award shall bear the maximum legal rate of interest until

paid.

IT IS SO ORDERED.   

                                                                 
                                        MICHAEL L. ELLIG
                                      ADMINISTRATIVE LAW JUDGE
                                         


