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STATEMENT OF THE CASE

On March 21, 2007, the above-captioned claim was heard in Conway, Arkansas.

A prehearing conference took place on November 13, 2006.  A Prehearing Order entered

that same day pursuant to the conference was admitted without objection as Commission’s

Exhibit 1.  At the hearing, the parties confirmed that the stipulations, issues, and respective

contentions, as amended, were properly set forth in the Order.

Stipulations

At the hearing, the parties discussed the stipulations set forth in Commission Exhibit

1.  They are as follows:

1. The employee/employer/carrier relationship existed on or about July 19,

2005, at which time Claimant reported an injury.
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2. The Claimant presented herself to Dr. Lander Smith in Conway, Arkansas on

July 27, 2005, complaining of pain to her right forearm.  On July 29, 2005,

the Claimant presented herself to Dr. Scott Smith of Conway Orthopedic and

Sports Medicine Clinic, P. A., complaining of pain to her right wrist.  The

Claimant reported to Dr. Smith of pain in her right forearm.  The Claimant

continued to work as assigned on light duty.

3. On October 19, 2005, the Claimant presented herself to Dr. Cummins and

complained of pain in her right arm, elbow, wrist, and right shoulder.

A fourth stipulation, concerning the Claimant’s average weekly wage, was to have been

submitted to the Commission for blue-backing to the record after the hearing.  However,

the parties never submitted that stipulation.

Issues

At the hearing, the parties discussed the issues set forth in Commission’s Exhibit

1.  Respondents amended the wording of their first issue, resulting in the following being

litigated:

Claimant:

1. Whether Claimant sustained a compensable right shoulder injury on

or about July 19, 2005.

2. Whether Claimant is entitled to temporary total disability benefits.

3. Whether Claimant is entitled to medical benefits.

4. Controversion and attorney’s fees.
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Respondent:

1. Whether or not the injury to the right shoulder is in fact a

compensable injury, in that it allegedly occurred on or about July 19,

2005.

2. Whether the Respondents are responsible for the surgical expenses

related to the subsequent surgery on the Claimant’s shoulder.

3. Whether the Claimant is entitled to any additional benefits.

Contentions

At the hearing, the parties discussed the contentions set forth in Commission’s

Exhibit 1.  Claimant amended her second contention.  The contentions now read:

Claimant:

1. Claimant sustained an injury to her right shoulder on or about July 19,

2005.

2. Claimant is entitled to temporary total disability benefits from March

1, 2006 through July 15, 2006.

3. This matter has been controverted for the purpose of attorney’s fees.

Respondents:

1. Claimant did not sustain a compensable injury as it relates to her right

shoulder.

FINDINGS OF FACT AND CONCLUSIONS OF LAW

After reviewing the record as a whole, including medical reports, documents, and

other matters properly before the Commission, and having had an opportunity to hear the

testimony of the witnesses and to observe their demeanor, I hereby make the following



Wiley - F605775 4

findings of fact and conclusions of law in accordance with Ark. Code Ann. § 11-9-704

(Repl. 2002):

1. The Arkansas Workers’ Compensation Commission has jurisdiction over this

claim.

2. The stipulations set forth above are reasonable and are hereby accepted.

3. Claimant has failed to prove by a preponderance of the evidence that she

sustained a compensable injury to her right shoulder in that she has not

shown that the injury arose out of and in the course of her employment by

Respondent employer.

4. Because of the above findings, the balance of the issues are moot and will

not be addressed.

CASE IN CHIEF

Summary of Evidence

Four witnesses testified at the hearing: Claimant, Dale Ruminer, Janet Hale, and

Shawn Freyaldenhoven.  Also, the February 19, 2007 deposition testimony of Dr. Jay Lipke

was admitted as Joint Exhibit 1.

In addition to the pre-hearing order and deposition transcript discussed above, the

exhibits admitted into evidence in this case consist of the following: Claimant’s Exhibit No.

1, a compilation of Claimant’s medical records consisting of 41 numbered pages, including

a table of contents;  and Respondents’ Exhibit No. 2, a compilation of Claimant’s medical

records consisting of 19 numbered pages, including a table of contents.
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Testimony

Dale Ruminer.  Called by the Claimant, Ruminer  testified that he worked for

Respondent Rock Tenn for 26 years.  He has held the position of lead man for two years,

and prior to that, he was an operator.  Rock Tenn makes boxes.  Claimant’s job was to

feed the gluing machine he operated.

Ruminer testified that he saw Claimant reach up to unjam the flat packing machine

at Rock Tenn and then grab her right shoulder.  She told him that her shoulder hurt, and

continued to work.  The machine jams on occasion; and while he had seen Claimant clear

the machine before, he had never before seen her sustain an injury while doing so.

Claimant was off work for a time that day; when she returned, she went to work in the flat

packing area, where the boxes are packed into cases.

On cross-examination, Ruminer stated that he did not recall the date, or even the

year, when the incident involving Claimant occurred.  He was about five or six feet from her

when it happened.  Claimant did not tell him what type of pain she was having, only that

her shoulder hurt.  Ruminer went and got the supervisor and he talked to Claimant.  The

supervisor then had Ruminer get someone else to replace Claimant.  He confirmed that

Claimant continued to work, and that she was complaining of pain in her shoulder, and not

in her elbow or wrist. Ruminer testified that he could not recall the time of the injury or what

Claimant told him about it.  He stated that Janet may have witnessed the incident as well.

He was aware that Claimant had complained of other injuries on the job.

On redirect, Ruminer stated that the other injuries were to Claimant’s wrist and foot.

He stated that the supervisor who came and talked to Claimant after the incident was

named Paul Boyles.
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On recross, Ruminer reiterated that he does not even recall the year of the incident

at issue.

Janet Hale.  Called by Claimant, Hale testified that she worked at Rock Tenn for

nine years and knew Claimant as a co-worker.  Hale stated that she saw Claimant lean

over and put her right hand between her legs, and also grab her right shoulder with her left

hand.  Claimant had tears in her eyes.  When asked by Hale if she was okay, Claimant

shook her head and rubbed her shoulder.  Claimant was about 12 feet away from Hale at

the time.  Hale testified that Dale Ruminer was present also.  She was not aware of

Claimant having any shoulder problems in the past.

On cross-examination, Hale stated that Claimant had asked her the week before the

hearing to testify.  Claimant has worked at Rock Tenn the entire time that Hale has.  Hale

was only aware of Claimant having wrist trouble in the past.  While Hale testified that she

saw Claimant put her hand between her legs, she did not see what happened before that.

Claimant did not descibe the pain to her.  While Hale was sure that Claimant took a break

after the incident, she stated the Claimant completed her shift that day.  Claimant has since

told her about her shoulder bothering her.  Hale could not recall the time, date or even the

year when she saw Claimant place her hand between her legs.

Hale testified on re-direct that on the day at issue, she and Claimant worked the

same shift, 6:30 a.m. to 6:30 p.m.

Beatrice Wiley.  Claimant testified that she is 59 years old and has a high school

education.  She has worked for Rock Teen for 12½ years.  Before that, she managed

apartments for approximately ten years.  Claimant stated that Ruminer and Hale gave

accurate testimony regarding what occurred on the day in question.  While she stated that
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she was never injured while managing apartments, Claimant testified that while working

for Rock Tenn she has had her left foot crushed and her thumb jammed.  The foot injury

resulted in her being off work for three years and undergoing three surgeries.

Claimant stated that on the date at issue, she was working at the flat packing

machine, an assignment with which she was well acquainted.  This machine is not used

every day.  Dale Ruminer was operating the machine.  The machine is big–at least 15 feet

long and six and one-half feet tall.  A worker feeds flattened cartons into the machine.  The

cartons go up over the machine and down into a case.  Rock Tenn only has one such

machine, and it is old.  It runs fast, and periodically jams.  On July 19, 2005, according to

Claimant, she had just returned from lunch when she had to reach up and unjam the

machine.  When she did, she experienced “horrific” pain in her entire arm and grabbed her

shoulder.  Ruminer went and brought the supervisor, Paul Broyles.  Claimant stated that

she told Broyles what happened.  They went to his office and Broyles filled out paperwork.

According to Claimant, the next day she went to see Dr. Lander Smith, who referred

her to Dr. Scott Smith.  She saw the latter Dr. Smith a couple of times and ultimately saw

Dr. David Reding, a neurosurgeon, who referred her to Dr. Jay Lipke.  She had rotator cuff

repair surgery on March 1, 2006.  However, between the date of the alleged injury and the

surgery, Claimant continued to work at Rock Tenn on the glue line and in the flat packing

area.  While she testified that she was doing her old jobs “in the same way,” Claimant

stated that she was having problems with her arm and shoulder, which were treated with

Tylenol and cortisone shots.  After the surgery, Claimant was off work until July 15, 2006.

She stated that she had problems with her right wrist in the past, which occurred after a lift
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came back and jammed her thumb.  After that, her forearm and elbow area stayed sore

and swollen a lot.

On cross-examination, Claimant testified that she went to see Dr. Lipke in January

2006, six months after her alleged shoulder injury.  After the incident, according to

Claimant, her entire arm hurt, all the way up to her neck.  Her arm swelled then; but her

elbow and forearm swelling had been there all along, and had only worsened.  While the

alleged injury happened at 1:30 p.m., Claimant admitted that she worked the rest of her

shift, until 6:30 p.m.; but she stated that she did so because she “couldn’t afford to go

home.”   She stated that she did not ask to go for medical treatment that day because she

believed the pain would go away, that it “wouldn’t amount to anything.” She testified that

Shawn Freyaldenhoven took her to see Dr. Lander Smith, but that it was four days after

the accident, on the day she returned to work after being off for four days, and not the day

after the incident as she testified on direct.  That was when she first discussed the injury

with Freyaldenhoven.

When she went to Dr. Lander Smith, Claimant stated that she told him that her

entire arm hurt, but that Dr. Smith “focused on the area that was swollen up [sic].”  She

denied that Dr. Smith moved her shoulder.  Dr. Smith diagnosed her with tendonitis.

Claimant admitted that Rock Tenn paid for numerous visits by Claimant to the doctor in

connection with this incident.  She saw an orthopedic surgeon twice, was diagnosed with

mild carpal tunnel, and was referred back to her regular physician to be treated for

fibromyalgia.  After this point, Respondents no longer paid for her medical bills.  But

because Claimant continued to have pain, she was ultimately referred to Dr. Lipke, an

orthopedic surgeon, who performed an MRI and found a tear.  Claimant stated that she
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has rheumatoid arthritis, and a history of joint pain, primarily in her hips and knees but not

in her shoulders or arms.

With regard to her second medical visit, to Dr. Scott Smith, Claimant admitted that

she complained of pain to her whole arm, but not the shoulder.  She stated that she

reported the shoulder pain to her family physician, Dr. Craig Cummins, on October 19,

2005, after being referred back to him for treatment for fibromyalgia.  While Claimant

denied that this was the first time that she reported shoulder pain, she admitted that the

record does not reflect her reporting shoulder pain for at least a month after the alleged

injury.  She admitted that when she saw Dr. Lipke at OrthoArkansas on January 26, 2006,

she did not report that she had had a work-related injury.  But she explained that was

because “workers’ comp wouldn’t pay for [the visit].”    Claimant also testified that she was

aware that Dr. Lipke had testified that if Claimant had experienced a rotator cuff injury, she

would have experienced immediate pain in her shoulder.

On re-direct, Claimant testified that she had, in fact, experienced immediate pain

in her shoulder after the incident, and Ruminer and Hale witnessed it.  She also reiterated

her deposition testimony that when she said her arm hurt, she meant “the whole arm.”

Under re-cross examination, Claimant stated even when asked in her deposition whether

she had suffered shoulder pain, she stated that it was to “the whole arm.”

When questioned by me, Claimant described the flat packing machine job.  She

would stand and feed unfolded flat cartons, around 150 at a time or approximately a 12-

inch stack, into the machine at waist level.  Often, the cartons wad up, jamming the system.

To clear the jam, Claimant would reach up and pull the jammed cartons out of the machine

and then feed them into the machine again.  She stated that on the occasion at issue,
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when she pulled the cartons out, she felt pain from her shoulder all the way down her arm

and it brought tears to her eyes.  With regard to Dr. Scott Smith’s August 24, 2005 note

that Claimant was reporting that the right arm pain “now radiates into the neck and right

shoulder,” this was the first time that she had told Dr. Scott about the radiation of the pain

into her shoulder.

On re-direct, Claimant again testified that she experienced pain in her shoulder on

July  19, 2005, and that she meant to include her shoulder when she told both Drs. Smith

that her arm hurt.

Shawn Freyaldenhoven.  Called by Respondents, Freyaldenhoven testified that he

had been the Environmental Health and Safety Coordinator for Rock Tenn for two-and-a-

half years.  Part of his position included the handling of workers’ compensation claims.  He

stated that Claimant came to him on July 25 or 26, 2005, and told him that she had been

injured and needed to see a doctor.  She pointed out some swelling in her forearm.

Freyaldenhoven testifed that he took Claimant to see Dr. Lander Smith, the company

doctor for Rock Tenn.  He went into the examination room with her.  Freyaldenhoven

stated that Claimant told the doctor that her pain “was more [in] the wrist, the forearm and

the elbow.”  He testified that this was also how Claimant described her pain to him.

According to Freyaldenhoven, he never heard Claimant tell Dr. Smith that her shoulder was

hurting.  The doctor was examining her forearm and elbow area because that was where

the swelling was located.  The arm was slightly red in that area.  Dr. Smith diagnosed

Claimant as having tennis elbow and stated that she should come in for a follow-up if she

did not improve.
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Claimant, accompanied by Freyaldenhoven, returned to Dr. Smith.  Again, according

to Freyaldenhoven’s testimony, Claimant complained about her forearm, wrist and elbow

and did not mention her shoulder.  Not until after her trip to Dr. Lipke, several months later,

did Claimant report shoulder pain to Freyaldenhoven, although the two saw each other

daily at work and Rock Tenn employees were instructed to report any new pains.

On cross-examination, Freyaldenhoven stated that he had found Ruminer, Hale and

Claimant to be honest and straightforward individuals.

Jay Lipke, M.D.  The transcript of the deposition of Dr. Lipke, taken February 19,

2007, was admitted as Joint Exhibit 1.   When questioned by Respondents, Dr. Lipke

testified that since he went into private practice in 1977, he has specialized in orthopedics.

Based upon his review of her medical records, Dr. Lipke testified that Claimant was treated

for right shoulder pain–specifically, rotator cuff tendonitis, in 2004, approximately two years

before Dr. Lipke saw her and performed surgery on her, and nearly one year before the

July 19, 2005 incident.  As for the rotator cuff injury that he repaired, Dr. Lipke testified that

such an injury could be caused by trauma, such as falling on the shoulder or pulling on

something overhead.  If pulling were the cause, Claimant would have to have “jerked real

hard, like if you get up here and yank on something or get abnormal muscle contraction,

you can actually tear it.”  He further stated that Claimant’s activity, as described in the

incident report, could cause a rotator cuff injury.  Lipke testified that it “would be unusual”

for someone with a rotator cuff injury not to report immediate pain to the shoulder area, and

that he would expect someone with such a tear to seek immediate medical attention.  Pain

from such a tear varies, but sometimes can be very severe.
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After reviewing the notes from Claimant’s visit to Dr. Lander Smith, which recorded

tenderness with some swelling of the lateral forearm, tenderness at the right wrist,

increased pain with extension of the wrist against resistance, and good range of motion to

the shoulder and the elbow, Dr. Lipke opined that these are not symptoms of a torn rotator

cuff.  He stated that he would have expected Claimant to report shoulder pain if she had

been experiencing such.  Moreover, he would have expected her to report some additional

pain other than the stationary pain she reported on July 27, 2005.  Based on the good

range of motion Dr. Smith found and the symptoms Claimant reported on the date, Dr.

Lipke stated that it did not sound like Claimant was complaining of a tear in her rotator cuff.

Lipke reviewed the record of Claimant’s October 19, 2005 visit to Dr. Craig Cummins,

which Respondents represented to him was the first mention of shoulder pain in the

medical record.  Lipke testified that it would be unusual for a patient to neglect to report

shoulder pain until three months after a rotator cuff tear.

Dr. Lipke testified that in January 26, 2006, six months after Claimant’s alleged

injury, he saw her for problems with her right shoulder and elbow.  She presented with a

catching sensation in her shoulder.  Lipke stated that if Claimant had reported the source

of her injury, he would have recorded it.  His examination revealed pain and weakness with

a range of motion test, along with a great deal of crepitation to the subdeltoid region with

a forward elevation and abduction against resistance.  From this, he suspected a rotator

cuff tear.  An MRI confirmed a full-thickness rotator cuff tear in the supraspinatus tendon.

Lipke opined that such tears can be caused by such things as a traction injury or loss of

blood supply to that tendon, but that it was “more than likely, some traumatic incident

caused this.”  But it was also more than likely that if Claimant had reported a traumatic
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injury, Lipke would have included it in his report.  None of his reports referred to a source

for the injury.

Lipke explained that his March 1, 2006 surgery revealed that Claimant had a bursal

surface rotator cuff tear, not a full thickness tear, so the MRI was incorrect.  The injury

could have been caused by attrition, things rubbing on the tendon, or trauma.     On June

9, 2006, Lipke stated in his notes that Claimant could return to work at light duty.  She

reached maximum medical improvement on July 10, 2006.  Dr. Lipke wrote a letter dated

September 29, 2006, that references Claimant being injured while trying to free an

overhead paper jam.  He testified that this must have been referring to a July 2006 injury,

since it is the first mention of such an injury; or Claimant first mentioned it to him on the

29th.  In any case, Lipke testified that he could not opine with any degree of medical

certainty that Claimant’s rotator cuff tear was due to a work-related injury.

On cross-examination, Dr. Lipke reiterated that it was more than likely that a

traumatic injury caused the tear.  He testified that Claimant saw him again on August 14,

2006, after she hurt herself again.  While an MRI did not find another rotatator cuff tear,

Lipke operated on Claimant again on January 26, 2007, and found that she had started to

develop problems in her acromioclavicular joint, and he did a distal clavicle resection.  He

felt that this problem was related to the incident she complained about on August 14, and

that while she had not yet reached maximum medical improvement from this latest surgery,

she would eventually be released to full duty.  He opined that Claimant had a ten percent

(10%) impairment rating to the left upper extremity due to this last surgery.

In reviewing the history of Claimant’s medical visits after the July 19, 2005 visit, Dr.

Lipke opined that Claimant could have had a partial thickness tear of her rotator cuff during
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that time.  But he pointed out that she had other problems, including cervical problems,

epicondylitis and carpel tunnel syndrome.  And Lipke could not relate the tear back to the

July 19 incident because whether a tear is a full or partial thickness one, a patient will have

shoulder pain and be able to indicate that it is coming from the shoulder.  While it was

probably not too long between the incident and the first recorded shoulder complaint (and

only pain radiating into the shoulder) to relate it to the incident, according to Lipke, “it

doesn’t fit together real well.”  Moreover, that complaint was made to an orthopedist, who

should have traced it to the shoulder if that was the source of the problem at that time.

However, Lipke admitted that he was the one who ultimately diagnosed Claimant’s

problem, and that the July 19, 2005 incident is the only one mentioned in the records.  He

added that “I don’t know where [the true causal event] is, but we use our arms all day long

for different things, But I don’t have any history of any other event.”

On re-direct, Dr. Lipke noted from the records that Claimant does not appear to

have a problem with expressing where she is hurting, and that “if you do tear the tendon,

generally, it’s really going to hurt.”  He stated that a rotator cuff tear does not begin in the

wrist and progresses to the forearm and elbow.

Dr. Lipke testified on re-cross examination that it is possible that Claimant suffered

a gradual onset injury.  In his words, “[i]f you’re working overhead all the time, your

shoulders wear out.” 

Records

Medical.  The medical records of Claimant that were introduced at the March 21,

2007 hearing and are part of Claimant’s Exhibit 1, Respondents’ Exhibit 1, and the exhibits

to Dr. Lipke’s deposition, which is Joint Exhibit 1,  reflect that on July 27, 2005, she
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presented to Dr. Lander Smith with pain in her right forearm, which she said began when

she was reaching for an item on July 19.  There was no history of a fall.  Dr. Smith noted

that there was tenderness with some swelling of the lateral forearm, tenderness of the

lateral right wrist, increased pain with extension of the wrist against resistance, and good

range of motion of the shoulder and elbow.  He diagnosed her with tendonitis of the right

forearm, recommended moist heat, prescribed Tylenol 500, and placed her on light duty.

On July 29, 2005, Claimant returned for treatment and was seen by Dr. Scott Smith.

She reported pain that was radiating into the right forearm, even up to the elbow at times.

Claimant reported no numbness.  Dr. Smith reported that Claimant was tender just distal

to the lateral epicondyle of the right elbow, and that she was not tender at the wrist.  He

diagnosed her with right forearm pain, and explained that she may be developing radial

tunnel syndrome.  After giving her an injection, Dr. Smith released her without restriction.

Clinic notes for August 3, 2005 reflect that Claimant presented with right forearm

and elbow pain.  An x-ray of the elbow and forearm was ordered, and she was given a 10-

pound lifting restriction.  On August 17, Claimant presented as getting worse, unable to lift

even 10 pounds.  Returning on August 24, Claimant reported “continued pain in the right

arm, which now radiates into the neck and shoulder.”  Neck and right shoulder motion were

full.  She had pain on neck extension, but none with flexion.  There was mild tenderness

at the lateral epicondyle, but impingement testing was negative.  An x-ray of her lateral

spine was normal.  She was diagnosed with upper extremity pain and continued on light

duty with a five-pound lifting restriction.  An EMG was ordered.

Referred to Dr. Bruce Safman for the EMG, Claimant was found on September 6,

2005 to have minimal prolongation of the right median sensory latencies, which Dr. Safman
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stated was indicative of “extremely mild” carpal tunnel syndrome.  When she returned to

Dr. Scott Smith on September 21, 2005, Claimant reported pain in her right shoulder,

upper arm, elbow, forearm, and into her hand.  Based on these symptoms, along with pain

she reported in her neck, back, elbows, knees and hips, Dr. Smith diagnosed her with

fibromyalgia.  But he gave her no work restrictions or impairment rating, and gave her a full

release.

Notes from her October 19, 2004 visit to Dr. Craig Cummins reflect that Claimant

again presented with right arm, shoulder, elbow and wrist pain.  With regard to her

shoulder, Dr. Cummins noted diffuse tenderness superiorly, anteriorly, posteriorly and with

range of motion in all planes.  She presented with medial and lateral epicondyle

tenderness and also had tenderness at rest.  He thought that her shoulder x-ray was

negative.  He assessed her as having diffuse right shoulder, elbow, wrist and neck pain,

with a history of positive rheumatoid arthritis.  On November 7, 2005, Claimant presented

with right arm pain/tingling.

Dr. David Reding, a neurosurgeon, saw Claimant on January 4, 2006 as a result of

a referral from Dr. Cummins.  The patient history portion of the report reads in pertinent

part: “This is a 56-year-old lady with pain in her neck and right arm for about eight months.

She does not recall an injury.  The pain begins in the right side of her neck and then

radiates out into the shoulder and all the way down the arm towards the ulnar fingers.”  Her

MRI appeared normal, and there was no lesion to explain the right arm pain.  Dr. Reding

thought the pain sounded radicular in a possible C8 dermatome pattern, and ordered a

myelogram CT to further evaluate this.  The CT, performed on January 10, 2006, was

normal except for a posterior bony osteophyte at C5-C6 that slightly indented the thecal
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sac but did not appear to contact the cord.  A post myelogram CT was performed that day

also and showed a broad-based disc bulge at C5-C6, a central bulge at C6-C7, and mild

degenerative changes of the facet joint at C3-C4.  As a result of the normal studies, Dr.

Reding recommended an EMG and a nerve conduction study to determine if Claimant had

cubital tunnel syndrome.  However, these tests, performed on January 13, 2006, came

back normal.  Dr. Reding wrote:

I have talked with this lady further about her pain.  Most of this is located in
the right shoulder and today she has significant discomfort with passive
shoulder range of motion.  Otherwise, her arm looks fine.  She does not have
a Horner syndrome.  She turns her neck pretty well.  There is no
supraclavicular abnormality.

At first, this seemed to be a radicular pain, but both the MRI scan and the
cervical myelogram CT are truly normal except for some minor spondylosis.
Her foramen look fine.  Also, the EMG is normal.  At this point, I believe this
pain is [most] likely coming from the shoulder joint although I cannot fully
explain all of her symptoms.  She needs an orthopedic consultation and
possibly an MRI of her shoulder.

On January 16, 2006, Dr. Gordon L. Gibson wrote Dr. Reding following his EMG on

Claimant that “[s]he has symptoms [and] sign of rotator cuff problem [in right] shoulder.”

At this point, Dr. Lipke was brought in on consultation.  After examination of her on

January 26, 2006, he wrote:

Beatrice Wiley was seen in consultation concerning problems with her right
shoulder and elbow.  She has had problems with pain, weakness, and a
catching sensation in the right shoulder for some time.  She does production
work and has continued to work despite her symptoms.  She has had several
cortisone injections in the shoulder without relief.  Besides her shoulder
problems she noted pain in the medial aspect of her right elbow aggravated
by repetitive motion of the elbow.  She has also had some tingling over the
ulnar nerve distribution, but states she has had EMGs and nerve conduction
studies before which show no abnormalities.

Exam today reveals pain and weakness with range of motion of the shoulder
and a great deal of crepitation in the subdeltoid region with forward elevation
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and abduction against resistance.  Elbow exam reveals tenderness over the
medial epicondyle as well as a positive Tinel’s and a cubital tunnel.  Recent
myelogram with CT to follow did not show any significant abnormalities.

X-rays of her shoulder did not show any significant abnormalities.

IMPRESSION:
1. Impingement syndrome probably rotator cuff tear, right shoulder.
2. Medial epicondylities with probable ulnar nerve irritation.

The next day, Claimant underwent an MRI of her shoulder.  The MRI revealed a small full-

thickness tear of the anterior leading edge of the supraspinatus, which extended

anteroposteriorly for approximately one centimeter.  There was also a slight anterior

hooking configuration of the acromion process.  On February 6, 2006, Dr. Lipke discussed

the MRI results with Claimant and learned that she wanted it corrected if at all possible.

On February 22, 2006, Claimant presented with shoulder pain approximately one

week prior to surgery.  The surgery was performed by Dr. Lipke on March 1.  The right

shoulder arthroscopy with subacromial decompression and open rotator cuff exploration

revealed a “significant fraying of the outer surface of the cuff, but no evidence of a full

thickness tear . . . .”  He prescribed physical therapy.  On March 15, Dr. Lipke wrote that

Claimant was doing well, but needed to be off of work for three months due to the surgery.

In his Attending Physician Form dated March 15, Dr. Lipke stated in response to the

question “Has the patient been treated for the same/similar condition in the past?” as

follows: “Had went through 5 Doctors to get MRI” “Pulling paper jam from machine[.]” On

April 12, Dr. Lipke saw Claimant and noted that she was having less pain than she was

having prior to surgery.  He ordered continuation of physical therapy.  Following his May

12 examination, Dr. Lipke found Claimant to have relaxed full circumduction as well as

internal/external rotation, but improving strength.  Because of the rigorous nature of her



Wiley - F605775 19

work, he was not yet ready to release her.  On June 9, Dr. Lipke found Claimant to have

postoperative adhesive capsulitis and a problem with full internal/external rotation as well

as full circumduction.  He released her only to light duty, since he noted that her job

required her to “repetitively, internally rotate the right shoulder with her arm at 90 degrees

of abduction,” and that she was yet unable to do this.  But since he noted that she was

required to resume full duties when returning, he left her off of work.  On July 10, Claimant

in her clinical visit demonstrated “near full range of motion.”  Dr. Lipke gave her a full

release as of July 13, 2006.

Claimant present to Dr. Lipke on August 14, 2006, with pain in her right shoulder.

She stated that she was lifting 60-pound objects at work in late July and felt something

pull or pop in her shoulder.  She continued to work.  The examination showed full range

of motion, but pain with forward elevation, abduction and external rotation against

resistance.  Dr. Lipke suspected another rotator cuff tear and gave Claimant a cortisone

injection.  On September 29, Claimant returned and presented with shoulder pain.  She

reported that the injury occurred “while she was trying to pull or release an overhead

heavy paper jam and felt immediate pain in her shoulder.”  The examination showed that

Claimant had full range of motion of the shoulder with crepitation in the subdeltoid region

with range of motion.  Dr. Lipke was concerned that Claimant had now sustained a

complete rotator cuff tear, and stated that he was going to recommend an MRI.

On September 29, 2006, Dr. Lipke wrote Claimant’s counsel:

Enclosed are copies of my notes concerning Ms. Wiley.  She was trying to
release an overhead paper jam and felt some[thing] pull or tear in her
shoulder in late July.  She reported this on the job and has had persistent
problems since that time.
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Her history is significant in that she underwent shoulder arthroscopy and
open rotator cuff exploration earlier this year.  At that time she did not have
evidence of a full thickness rotator cuff tear.

I plan to proceed further with an MRI scan of her shoulder pending approval
through her WC carrier.

Non-medical.  The document captioned “ROCK-TENN COMPANY INJURY FACT

SHEET/WORKERS’ COMPENSATION TELEPHONE REPORTING WORKSHEET,”

which was Exhibit 6 to Dr. Lipke’s deposition transcript, reflects that Shawn

Freyaldenhoven contacted Respondent carrier to report that Claimant was injured at

approximately 1:30 a.m. (apparently a typographical error) that day while “working on

flatpacking machine–making cases.”  The incident was described as follows:

Machine jammed–Bea was reaching into machine to grab cartons about
head high when she felt a sharp pain in her Right wrist.  A knot appeared
on her wrist.  The pain soon went up her forearm to her elbow.  A knot
[these two words struck through] Swelling then appeared on her forearm
below her elbow.

The form lists Claimant’s supervisor as Paul Broyles, and states that the incident was

reported to Rock Tenn on July 19, 2005.  Under “INJURY INFORMATION,” its lists the

body parts hurt as “Right Forearm (tendon connection to elbow & wrist),” and lists the

injury as “Tendonitis Right Forearm.”  It listed Claimant’s first treatment has having

occurred on July 27, 2005 with Dr. Lander Smith, who diagnosed tendonitis of the right

forearm, prescribed Tylenol 50 mg, and restricted lifting to less than ten pounds.  This

document does not bear a date.
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ADJUDICATION

A. Compensability

Claimant has contended that she suffered a compensable injury to her right

shoulder on July 19, 2005.

Arkansas Code Annotated § 11-9-102(4)(A)(i) (Repl. 2002), which the I find applies

to the analysis of Claimant’s alleged injury, defines "compensable injury":

(i) An accidental injury causing internal or external  physical harm to
the body . . . arising out of and in the course of employment and which
requires medical services or results in disability or death.  An injury is
"accidental" only if it is caused by a specific incident and is identifiable by
time and place of occurrence[.]

The element “arising out of . . . [the] employment” relates to the causal connection

between the claimant’s injury and his or her employment.  City of El Dorado v. Sartor, 21

Ark. App. 143, 729 S.W.2d 430 (1987).  An injury arises out of a claimant’s employment

“when a causal connection between work conditions and the injury is apparent to the

rational mind.”  Id.

A compensable injury must be established by medical evidence supported by

objective findings.  Ark. Code Ann. § 11-9-102(4)(D) (Repl. 2002).  "Objective findings"

are those findings which cannot come under the voluntary control of the patient.  Id. §

11-9-102(16).  If the claimant fails to establish by a preponderance of the evidence any

of the requirements for establishing compensability, compensation must be denied.  Mikel

v. Engineered Specialty Plastics, 56 Ark. App. 126, 938 S.W.2d 876 (1997).

Claimant testified that on the date at issue, she was attempting to clear a jam of

cartons in the flat packing machine following lunch when she experienced “horrific” pain

in her entire arm and grabbed her shoulder.  Dale Ruminer, who she testified witnessed
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the incident, went and brought the supervisor, Paul Broyles.  Claimant stated that she told

Broyles what had occurred, and they went back to his office and Broyles filled out

paperwork. However, I note at this point that Broyles was not called to testify at the March

21, 2007 hearing. 

Ruminer testified that he saw Claimant reach up to unjam the flat packing machine

and then grab her right shoulder.  She was five or six feet away at the time.  He stated that

she told him that her shoulder hurt.  Ruminer went and got the supervisor and he talked

to Claimant.  The supervisor then had Ruminer get someone else to replace Claimant.

Ruminer testified that Claimant continued to work, and was complaining of pain in her

shoulder but not in her elbow or wrist.  However, Ruminer stated that he did not recall the

date, or even the year, when the incident involving Claimant occurred.  I note for the

record that since the date at issue, she has made a complaint of a nearly identical

accident and injury that allegedly occurred in July 2006–approximately one year after the

incident at issue.

Similarly, Janet Hale testified that she witnessed Claimant lean over and put her

right hand between her legs, and also grab her right shoulder with her right hand.

Claimant had tears in her eyes.  Claimant indicated to Hale that she was not okay, and

she rubbed her shoulder.  Claimant was about 12 feet away from Hale when this took

place.  Hale stated that Ruminer was present at the time. However, Hale  testified that

while she saw Claimant put her hand between her legs, she did not see what occurred

before that.  Like Ruminer,  Hale could not recall when this happened–not even the year.

Again, it is noteworthy that Claimant has complained of a shoulder injury that purportedly
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occurred in July 2006.  But in any case, Hale did not witness the alleged incident to even

tie it to the flat packing machine.

Shawn Freyaldenhoven testified that Claimant did not tell him about her alleged

injury until July 25 or 26, 2005, around a week after it supposedly occurred.  Moreover,

she told him that it was her forearm that had been injured.  Freyaldenhoven stated that

he never heard her mention her shoulder when she saw Dr. Lander Smith or Dr. Scott

Smith.  In fact, she did not mention it to him until after she saw Dr. Lipke months later,

despite the fact that the two saw each other at work daily and Rock Tenn employees were

instructed to report any new pains.

Claimant testified that her shoulder hurt immediately after the July 19, 2005

incident.  But this is belied by a number of things.  First, she returned to work that day and

did not inform Freyaldenhoven about the incident and seek medical attention for at least

four days.  Second, while Claimant testified that Dr. Lander Smith did not perform a range

of motion test, the record reflects that one was performed during the July 27 visit, and that

her shoulder had normal range of motion.  Third, regardless of what may or may not have

occurred at the first visit–the record of which reflects complaints regarding the forearm and

wrist but not the shoulder–the fact remains that the medical records in this case show that

Claimant did not mention her shoulder until August 24, 2005–and even then only that the

pain was radiating to the shoulder.  Even on that date, the record reflects that Claimant

had full range of motion in her shoulder.  It is September 21, 2005, when Claimant

returned to see Dr. Scott Smith again, that the record first records shoulder pain.

As Dr. Lipke made clear in his testimony, if Claimant had torn her rotator cuff on

July 19, 2005, she would have been in significant pain when the tear occurred.  He opined
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that it “would be unusual” for someone with a rotator cuff injury not to report immediate

pain to the shoulder area, and that he would expect someone with such a tear to seek

immediate medical attention.  However, Claimant did not seek treatment for over a week

(from July 19 to July 27); and when she did go to the doctor, the symptoms she reported,

according to Lipke, do not point to a rotator cuff tear.  While the elapsed time between the

alleged injury and Claimant’s first report of it, according to Dr. Lipke, was not too long

(Lipke was led to believe there was no report until October 19, 2005, while the evidence

shows the first report was on September 24), he maintained that “it doesn’t fit together

real well.” It also bears noting that Lipke’s records lack any mention of the July 19, 2005

incident, and Lipke testified that if Claimant had supplied that information it would have

been in his records.

Lipke, the doctor who diagnosed the rotator cuff tear, could not give an opinion with

any degree of medical certainty that the tear was due to a work-related injury.  All he could

state was that Claimant “could” have had the partial tear on July 19–a shaky opinion at

best.  In Cooper v. Textron, 2005 AWCC 31, Claim No. F213354 (Full Commission

Opinion filed February 14, 2005), the Commission addressed the standard when

examining medical opinions concerning causation:

Medical evidence is not ordinarily required to prove causation, i.e., a
connection between an injury and the claimant's employment, Wal-Mart v.
Van Wagner, 337 Ark. 443, 990 S.W.2d 522 (1999), but if a medical opinion
is offered on causation, the opinion must be stated within a reasonable
degree of medical certainty.  This medical opinion must do more than state
that the causal relationship between the work and the injury is a possibility.
Doctors' medical opinions need not be absolute.  The Supreme Court has
never required that a doctor be absolute in an opinion or that the magic
words "within a reasonable degree of medical certainty" even be used by
the doctor; rather, the Supreme Court has simply held that the medical
opinion be more than speculation; if the doctor renders an opinion about
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causation with language that goes beyond possibilities and establishes that
work was the reasonable cause of the injury, this evidence should pass
muster.  See, Freeman v. Con-Agra Frozen Foods, 344 Ark. 296, 40 S.W.3d
760 (2001).  However, where the only evidence of a causal connection is a
speculative and indefinite medical opinion, it is insufficient to meet the
claimant's burden of proving causation.  Crudup v. Regal Ware, Inc., 341,
Ark. 804, 20 S.W.3d 900 (2000); KII Construction Company v. Crabtree, 78
Ark. App. 222, 79 S.W.3d 414 (2002).

In sum, Dr. Lipke’s testimony falls well short of establishing causation.

It is true that a causal relationship may be established between an

employment-related incident and a subsequent physical injury based on the evidence that

the injury manifested itself within a reasonable period of time following the incident, so that

the injury is logically attributable to the incident, where there is no other reasonable

explanation for the injury. Hall v. Pittman Construction Co., 234 Ark. 104, 357 S.W.2d 263

(1962).  The problem with that here is that it is very questionable that the elapsed time as

documented in the medical records before a shoulder complaint was made was

reasonable.  But in addition, Claimant testified that her shoulder began hurting

immediately following the alleged accident.  The evidence simply does not bear that out.

For me to conclude from the evidence adduced at the hearing that Claimant tore her

rotator cuff on July 19, 2005 would require speculation and conjecture on my part.  But

speculation and conjecture cannot serve as a substitute for proof.  Dena Construction Co.

v. Herndon, 264 Ark. 791, 796, 575 S.W.2d 155 (1979); Gregory v. State Hwy. & Transp.

Dept., 2006 AWCC 23 (Feb. 7, 2006).  Hence, Claimant has not proven by a

preponderance of the evidence that her shoulder injury occurred as a result of her work

for Rock Tenn.
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B. Balance of Issues Under This Claim

Because of the above finding, the balance of the issues under this claim– whether

Claimant is entitled to temporary total disability, medical benefits, and a controverted

attorney’s fee–are moot and will not be addressed.

CONCLUSION

Claimant bears the burden of proving by a preponderance of the evidence that her

alleged  injury is compensable.  She has failed to do so. Therefore, this claim must be,

and hereby is, denied and dismissed.

IT IS SO ORDERED.

________________________________
Hon. O. Milton Fine II
Administrative Law Judge       


