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STATEMENT OF THE CASE

A hearing was held on October 11, 2007, in Fort Smith,

Arkansas.

A pre-hearing conference was held in this claim, and as a

result a pre-hearing order was entered in the claim on May 31,

2007.  This pre-hearing order set forth the stipulations offered by

the parties, the issues to litigate and the contentions thereto. 

The following stipulations were submitted by the parties and

are hereby accepted:

1. The Arkansas Workers' Compensation Commission has

jurisdiction of this claim.

2. On March 6, 1975, the relationship of employee-employer-

carrier existed between the parties.

3. The claimant sustained compensable injuries to his right

lower extremity and low back on March 6, 1975.
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4. The claimant is entitled to a weekly compensation rate of

$66.50.

5. All benefits have been paid up to April 22, 2006.

By agreement of the parties the issues to litigate are limited

to the following:

1. Temporary total disability from April 22, 2006, to a date

to be determined.

2. Medical in the form of surgery to the claimant’s back.

3. Attorney’s fees.

In regard to the foregoing issues the claimant contends that

the back surgery that has been recommended by Dr. Johnson is due to

the effects of the claimant’s job related injuries and is

reasonable and necessary and, therefore should be the liability of

the respondents.  The claimant contends that he has been back under

active medical treatment and unable to work since on or about April

22, 2006, and that he is entitled to temporary total disability

benefits from that date until a date yet to be determined.  The

claimant contends that his attorney is entitled to an appropriate

attorney’s fee.

   In regard to the foregoing issues the respondents contend that

a surgical procedure is not reasonable or necessary and not related

to claimant’s compensable injury and further he is not entitled to

any additional temporary total disability benefits.

The documentary evidence submitted in this matter consists of

the Commission’s pre-hearing order marked Commission’s Exhibit No.

1.  The claimant submitted medical records marked Claimant’s
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Exhibit No. 1.  The respondents submitted medical records marked

Respondents’ Exhibit No. 1, the deposition of Dr. Buie marked

Respondents’ Exhibit No. 2, and deposition of Dr. Johnson marked

Respondents’ Exhibit No. 3.  All these exhibits were admitted

without objection.

 DISCUSSION

The claimant testified that he began working for the

respondent in 1975 and within a few months experienced a

compensable injury to his right leg.  The claimant testified that

as a result of this injury he had surgery which ended up with his

right leg shorter than his left.  The claimant testified that he

was prescribed a shoe with a lift built in to wear.  The claimant

testified that he returned to work for the respondent and worked

there for the following twenty-nine years or until that plant

closed down.  The claimant testified that all during this period of

time he had problems with his leg and back and received treatment

for both.  The claimant agreed that Dr. James Buie was his primary

treating physician for his compensable injury.

The claimant testified that after the respondent’s plant

closed down he went to work for Forester Enterprises and worked

there about two and a half years.  The claimant testified that he

stopped working for this employer due to not being able to do the

job because of his hands.  The claimant was asked what he meant by

he could not use his hands and the claimant responded, “When I

start using muscle, it was running straight down into my back and

I was having to grab the machine to keep from falling.”  The
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claimant explained that he was running a lathe and was having to

change parts every five minutes.  The claimant testified that

tightening and untightening the chuck on the lathe was what caused

his problems in his hands, arms, shoulder, and back.  The claimant

testified that he made Dr. Buie aware of his back problems and has

received back treatment from Dr. Buie for several years.  The

claimant testified that he has not had a new injury to his back

that would cause him to stop work that it was just a continuation

of the same old problems.  The claimant agreed that when he saw Dr.

Buie on April 21, 2006, the doctor had indicated that he should not

continue working at what he was doing and that is when he quit.

The claimant testified that he has not been employed anywhere else

since that time and does not feel he is physically able to hold

down regular employment.  The claimant testified that Dr. Johnson

has recommended back surgery and if he can get it authorized by the

insurance company he will undergo this surgery.  The claimant

testified that he understood the risk involved with back surgery

but noted that he was fifty-six years old and was not ready to quit

work just yet.  The claimant stated that he would like to get back

to work but that he cannot work the way he is right now.  The

claimant testified that because one leg is shorter than the other

it causes him to limp and as he gets tired he limps more and over

the past three or four years he has been falling.  The claimant

agreed that right after his accident it was not his back that was

treated but since one leg was shorter than the other he started

complaining about his back and he was put in back braces and given
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elevated shoes but the pain continued to progress.  The claimant

agreed that his complaints of back pain started after his leg

became shorter than the other one.

On cross examination, the claimant was asked about a visit he

had with Dr. Daniel back in May 1998 where he reported being

knocked off a stump and hurting his back.  The claimant explained

that that incident did occur but the injury was to his upper back

not his lower back.  The claimant testified that his back in the

higher part does not bother him.  The claimant was asked about his

activities subsequent to his 1975 injury.  The claimant agreed that

after his injury he was off work about 189 days and when he came

back to work he was on crutches.  The claimant remembers that when

he got off crutches he continued to do heavy work, running lathes,

and forklifts for some twenty odd years.  The claimant testified

that he worked in a machine shop for twenty years and that during

this period of time he had a hobby of working on cars.  The

claimant agreed that he also has ridden motorcycles for many years

but has not owned a motorcycle for the past ten years.  The

claimant indicated that when he owned a motorcycle he did while

pushing it tear some muscles loose in his back.  The claimant

agreed that sometime in the 80's or 90's he did carry lumber and

climb ladders.  The claimant testified that he heats his house with

wood and uses a chainsaw to cut his firewood.  The claimant agreed

that he has high blood pressure, hepatitis C, as well as he is a

diabetic.  The claimant testified that he has been a heavy smoker

but has slowed down.  The claimant agreed that it was Dr. Buie that
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performed his surgery and recommended lifts.  The claimant

testified that he would wear his lifts for six or seven months and

his back would hurt him so bad he would have to get rid of the

lifts so that the pain would ease off.  The claimant testified that

is why his pain would bounce back and forth.  The claimant

guesstimated that he wore lifts approximately three to four years.

The claimant testified that Dr. Buie prescribed the lifts and the

doctor knew that he was not wearing them all the time.  The

claimant testified that Dr. Buie did not stress to him to wear them

all the time.  The claimant testified that he has not undergone a

diskogram because he cannot tolerate the pain and he has not agreed

to pain management because all it would do is turn him into a

prescription junky and no one would hire someone who is taking pain

pills all the time.  The claimant agreed that he also has refused

to take cortisone shots in his back.

On redirect examination, the claimant agreed that he has

limped everyday since his leg ended up shorter than the other one.

The claimant testified that the activities which he was questioned

about on cross examination are not activities which he has had to

do everyday and that for the past twenty-five years he has done the

best he could do to get by.  The claimant testified that when he

first started wearing lifts he was a die setter and had to wear

steel toe boots.  The claimant explained that these boots were so

heavy his back got to hurting so he went back to the lighter shoes

and his back did not hurt as bad.  The claimant agreed that the

lifts did help him for a while but after a period of time of
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wearing them his back would start hurting again and he would have

to go back to regular shoes.  The claimant agreed that he did

alternate between wearing the lifts and not wearing the lifts.  The

claimant was asked what caused him to stop alternating and the

claimant responded, “I stopped asking for prescriptions.”  The

claimant explained that every time he got a new pair of boots or

shoes he had to have a prescription and at the time he was wearing

lifts there was a shoe repair in his hometown who could install the

lifts.  The claimant agreed that these lifts were not something he

could take out of one pair of shoes and put them in another.  The

claimant agreed that if he stopped asking for the prescriptions for

lifts his doctor would know about it because he was the doctor that

would write out the prescription.  The claimant testified that he

continued to see Dr. Buie after he stopped wearing his lifts.

On recross examination, the claimant was asked if he had

applied for social security disability and he responded no.

The medical evidence sets out that the claimant was seen by

Dr. James Buie on March 21, 2006.  Dr. Buie indicates that he has

known the claimant for many many years.  Dr. Buie writes that the

claimant in the past has had injuries to his right ankle and his

back which have been workers compensation.  Dr. Buie notes that he

had seen the claimant almost two years earlier and the claimant was

having increased pain and discomfort in his back at that time.

Upon examination, Dr. Buie notes that the claimant is off plum

approximately one inch to the right.  X-rays taken of the

claimant’s lumbar spine show no asymmetry of the pelvis, a small
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nodule in the superior aspect of L4 vertebrae and compression

fracture at L1 that is remote.  These x-rays reveal a small

hypertrophy of the facets at 4-5, no spondylolisthesis and there is

some narrowing and minimal facet hypertrophy or changes at 4-5, 5-

S1 bilaterally.  Dr. Buie assessed the claimant with having a

history of early spondylosis involving the lower spine and an old

compound fracture at L1.  Dr. Buie recommended an MRI.  An MRI of

the claimant’s lumbar spine made on March 28, 2006, revealed a

stable compression deformity of L1 without post traumatic spinal

stenosis and a small central posterior disc protrusion at L5-S1.

Dr. Buie writes on April 3, 2006, that the claimant continues to

complain of back pain and notes that the claimant’s MRI has shown

evidence of new findings of an L5-S1 bulge.  Dr. Buie writes that

the claimant does not wish to undergo lumbar epidural steroid

injections or to be seen by a neurosurgeon but preferred

medications.  On April 21, 2006, Dr. Buie writes that the claimant

had been placed on Medrol Dosepak which he reports was effective

for two days.  Dr. Buie writes that the claimant continues with his

symptoms and was referred to a neurosurgeon since his MRI did

reveal a bulge at the L5-S1 level.  The claimant attempted to

undergo a diskogram on September 14, 2006, but was unable to

tolerate the procedure so the exam was terminated.  Dr. Arthur

Johnson writes on December 7, 2006, that he has seen the claimant

for his central disc herniation at L5-S1, noting that the

claimant’s pain was not alleviated with conservative non operative

intervention and now has started developing some left pain since
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his aborted diskogram.  Dr. Johnson recommended that the claimant

undergo a transforaminal lumbar interbody fusion procedure at which

time the doctor explained the procedure as well as the risk

involved with such a surgery.  The claimant was seen by James

Honey, a physical therapist, on December 21, 2006, in preparation

for his back surgery.  Mr. Honey writes that he instructed the

claimant on surgical expectations, pre and post operative

exercises, positioning techniques, corset application, and long

rolling techniques from supine to sitting.  Mr. Honey evaluates the

claimant’s rehabilitation potential as good.  Dr. Buie writes on

April 26, 2007, to the claimant’s attorney that he has treated the

claimant for several conditions for many years including his

chronic back pain.  Dr. Buie notes that because of the claimant’s

increasing symptoms involving his back he was referred to Dr.

Arthur Johnson.  Dr. Buie writes that Dr. Johnson recommended

surgery.  Dr. Buie notes that the claimant continues to be

symptomatic and agreed with Dr. Johnson as to the claimant’s need

for surgery.

The respondents submitted a medical report from Dr. Russell

Allison dated February 9, 2007, where it is indicated that the

claimant underwent an independent medical examination by Dr.

Allison on June 6, 2006.  Dr. Allison writes that the claimant is

being seen for the doctor’s opinion as to whether he should proceed

with the recommended L5-S1 fusion surgery.  Dr. Allison sets forth

that he also discussed the option of pain management with the

claimant.  Dr. Allison writes that he has reviewed the claimant’s
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MRI and notes that there does not seem to be any abnormality that

would lead him to believe that the claimant would be improved by a

fusion.  Dr. Allison does write that if the claimant and Dr.

Johnson thinks this procedure would help him he does not see a

problem with proceeding with the procedure.  Dr. Allison again sets

forth that he personally has not found any medical evidence that

would support why this procedure would be beneficial to the

claimant.  Dr. Allison then addressed the question of whether the

claimant’s planned treatment is casually related to his 1975

workers’ compensation claim.  Dr. Allison writes that the claimant

did not have back pain prior to his 1975 accident which was severe

in nature and is most likely the cause of his discomfort.  Dr.

Allison then writes that back pain is unpredictable and a true

answer as to origin is difficult to determine.  Earlier Dr. Allison

had noted that the claimant’s 1975 injury resulted in the claimant

having a shortened leg.  Dr. Allison concludes that the claimant’s

injury probably did cause him to hurt but the difficulty is finding

out why the injury caused this event.

Dr. James Buie testified by way of deposition stating that the

claimant has been a patient of his for several years.  Dr. Buie

explained that initially one of his partners, Dr. Kirkpatrick,

treated the claimant but he took over the claimant’s case after Dr.

Kirkpatrick passed away.  Dr. Buie testified that the claimant’s

injury occurred on March 16, 1975, which resulted in the claimant

having an open fracture with skin loss which necessitated several

surgeries, one involving skin graft and another bone graft.  Dr.
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Buie testified that the initial surgery was performed by Dr.

Kirkpatrick but he had done the later subsequent surgeries.  Dr.

Buie agreed that although the claimant has been seen by several

other physicians he has remained the claimant’s primary treating

physician.  From Dr. Buie’s notes he testified that he rated the

claimant with a 50 percent right lower extremity impairment on

April 19, 1976.  Dr. Buie testified that the claimant first

reported back pain on September 3, 1982.  Dr. Buie read from his

notes that the claimant reports some intermittent back discomfort

due to the fact that his leg length discrepancy is at least one

inch.  Dr. Buie explained that with a leg length discrepancy

surgery can be utilized but usually it is treated in the form of a

heel lift.  Dr. Buie reviewed a letter which he had sent to Janet

Cobb on July 19, 1999, concerning the claimant.  Dr. Buie’s letter

set forth, “He (the claimant) has had some chronic recurrent low

back associated with the leg length discrepancy however, these are

not directly caused by the injury in 1975.”  Dr. Buie explained

what he meant by this was at the time of the claimant’s injury in

1975 there was no report of a back injury.  Dr. Buie was asked if

what he was saying was that the claimant’s discrepancy was or was

not causing his back pain.  Dr. Buie responded, “It was causing

it.”  Dr. Buie testified that the claimant would wear his shoes

with lifts intermittently and he would have preferred that the

claimant would wear them more.  Dr. Buie testified that he has

treated the claimant for back pain intermittently since that time.

Dr. Buie testified that since 1990 he has evaluated the claimant’s
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right leg several times.  Dr. Buie agreed that with the claimant’s

50 percent impairment rating to his right lower extremity he would

have continuing discomfort from time to time.  Dr. Buie testified

that he saw the claimant on April 3, 2006, for back pain and

prescribed him a Medrol Dosepak.  Dr. Buie testified that he

suggested steroid injections for the claimant’s back but the

claimant opted not to receive these injections and at this same

time Dr. Buie recommended that he be seen by a neurosurgeon.  Dr.

Buie agreed that an MRI was performed on the claimant on March 28,

2006, which revealed a stable compression deformity at L1 without

spinal stenosis and a small central posterior disc protrusion at

L5-S1.  Dr. Buie testified that the L5-S1 protrusion was a new

finding from his previous MRIs and had progressively developed over

a period of time.  Dr. Buie’s attention was drawn to an office note

dated February 13, 2004, when he saw the claimant for back pain

noting that the claimant does not report any radiculopathy.  Dr.

Buie testified that in 2006 when he saw the claimant the claimant

had developed radiculopathy.  Dr. Buie then discussed the

claimant’s L1 compression fracture noting that this fracture

predated his 1975 work related injury.  Dr. Buie was asked if the

claimant who has had a serious injury leaving one leg one inch

shorter than the other, doing heavy work for a period of thirty

plus years, riding motorcycles, putting additions onto his house,

cutting firewood, and hauling wood, considering all of these

activities as well as the aging process could the doctor blame his

current back condition on his work related injury.  Dr. Buie
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responded that certainly these activities would add to a

degenerative process but he considered the claimant’s leg length

discrepancy to play a pivotal role in his condition.  Dr. Buie was

asked if he would personally recommend that the claimant undergo

back surgery and the doctor responded that if the claimant does not

improve surgery is probably the only thing there is to offer him.

Dr. Buie testified that he referred the claimant to Dr. Johnson

because the claimant was not improving and actually was getting

worse with more radicular components.

On cross examination by the claimant’s attorney Dr. Buie

testified that he referred the claimant to Dr. Johnson because he

has confidence in Dr. Johnson’s professional ability as a

neurosurgeon.  Dr. Buie agreed that he would defer to Dr. Johnson’s

opinion in regard to whether surgery is appropriate for the

claimant.  Dr. Buie testified that due to the difference in length

of the claimant’s legs his gait is altered putting more pressure

and movement in his lower back than what would be normal causing

the disc more stress and wear.  Dr. Buie was asked, “So basically

the leg length discrepancy and the altered gait causes an ongoing

trauma to the lumbar spine, is that correct?”  Dr. Buie responded,

“Correct.”  Dr. Buie agreed that a period of twenty-five years

would be considered chronic and certainly chronic trauma to the low

back would have accumulative affect in terms of deteriorating the

back.

Dr. Arthur Johnson testified by way of deposition stating that

he began treating the claimant on June 1, 2006.  Dr. Johnson
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testified that he had access to Dr. Buie’s records that go all the

way back to March 5, 1975.  Dr. Buie testified that after reviewing

the claimant’s records as well as a clinical evaluation, he

initially recommended physical therapy, lumbar traction, as well as

medications.  Dr. Johnson testified that if the claimant did not

respond to this treatment plan he had hoped to do a diskogram.  Dr.

Johnson testified that the claimant did not respond appropriately

to the treatment plan so a diskogram was scheduled.  Dr. Johnson

agreed that at the time he recommended a diskogram it was his

opinion that the claimant had a disc component.  Dr. Johnson

testified that at the time of his evaluation of the claimant his

pain was primarily in his back as well as in both legs but

predominately in his low back.  Dr. Johnson testified that on

December 7, 2006, the claimant was unable to tolerate the diskogram

so at that time he recommended an L5-S1 lumbar fusion.  Dr. Johnson

indicated that this recommendation was made to address the

claimant’s discogenic low back pain.  Dr. Johnson testified that he

did not always recommend a fusion type surgery for persons with a

herniation the size and location of the claimant’s.  Dr. Johnson

stated that due to the claimant’s long history of back problems as

well as the discrepancy in his leg length and an abnormal gait he

considered all these factors when surgery was recommended.  Dr.

Johnson indicated that due to the discrepancy in the claimant’s leg

length and his abnormal gait, this throws him off the center of

gravity and caused abnormal wear and tear in his spine.  Dr.

Johnson testified that he could not guesstimate as to when the
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claimant’s annular tear at the L5-S1 level occurred but based on

the twenty-five years of dealing with a leg length discrepancy,

wearing shoe inserts and then not wearing them and his abnormal

gait caused him to be off balance which would give him additional

wear and tear on his back.  Dr. Johnson testified that the

claimant’s disc was weakened over a period of time but when it

actually ruptured would be hard to say.  Dr. Johnson testified that

when there is a chronic offset of a persons’ center of gravity,

such as with a leg length discrepancy, you get a gradual wear of

the disc and eventually it gets weak enough that it actually

herniates.  Dr. Johnson stated that in a case like this the loading

forces on the disc are abnormal.  Dr. Johnson testified that

because of the claimant’s leg length discrepancy it actually causes

the spine to degenerate a lot more rapidly and people with a leg

length discrepancy are more likely to have problems with low back

pain.  Dr. Johnson agreed that many life events can contribute to

degeneration of one’s back but in regard to the claimant Dr.

Johnson stated that the initial pathology that caused the

claimant’s back to be weaker was probably related to dealing with

the issues surrounding the leg length discrepancy.  Dr. Johnson

testified that the more chronic problem which the claimant has all

the time is the leg length discrepancy and, therefore, it is his

opinion that that would cause more damage to the claimant’s disc

over time than any other individual instance.  Dr. Johnson

testified that it was his opinion that the claimant’s herniation

probably is of a more recent finding and is not something that has
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been there for twenty-five years.  Dr. Johnson testified that the

reason why it is so easy for the claimant to injury his back is

because he has a chronic, longstanding problem.  Dr. Johnson

testified that the claimant’s back has been so weakened to a point

where it takes less to injury his back than it would the ordinary

person.  Dr. Johnson testified that it was his opinion that the

claimant should have a good result from his surgery with good

relief from his low back pain.  Dr. Johnson agreed that it is

possible that the claimant could develop problems above the level

operated on and due to his ongoing leg length discrepancy it is

possible that other disc would weaken and herniate.  Dr. Johnson

testified that he was aware of the claimant’s many other health

problems such as high blood pressure, diabetes, as well as having

Hepatitis C but in the doctor’s opinion these things can be dealt

with and they are not as big of a factor because they are treatable

problems.

On cross examination by the claimant’s attorney, Dr. Johnson

was asked if every small central disc herniation at L5-S1 is a

surgical condition and  Dr. Johnson responded, “No.”  Dr. Johnson

was then asked if in his opinion within a reasonable degree of

medical certainty has the leg length discrepancy and the altered

gait that has been caused by that leg length caused the claimant to

be in need of the surgery.  Dr. Johnson responded, “Yes.”  Dr.

Johnson was then asked if in his opinion within a reasonable degree

of medical certainty was the leg length discrepancy the major cause

for the claimant’s need for surgery regardless of what caused the
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actual herniation.  Dr. Johnson responded, “Yes, because it was a

long-standing problem.”  Dr. Johnson agreed that a leg length

discrepancy would have accumulative effect on aggravating a disc.

After a complete review of this entire matter, I find that the

claimant has proven by a preponderance of the evidence that he is

entitled to the additional medical treatment as recommended by Dr.

Johnson.  The claimant has had a history of back problems which

began sometime after his traumatic injury to his right leg which

caused his right leg to be at least one inch shorter than the

other.  Both Dr. Buie, the claimant’s primary treating physician

for many years, as well as Dr. Johnson, a neurosurgeon, have both

opined that the claimant’s need for back surgery is a direct result

of his leg length discrepancy and altered gait over these many

years.  Although Dr. Allison has a differing opinion as to the

claimant’s need for surgery, Dr. Allison does agree that the

claimant’s altered gait and leg discrepancy is most likely the

cause of the claimant’s discomfort.  Therefore, the respondents

should pay for the recommended medical treatment as proposed by Dr.

Johnson and concurred with by Dr. Buie.  I further find that the

claimant has failed to prove by a preponderance of the evidence

that he is entitled to temporary total disability from April 22,

2006, to a date to be determined.  Dr. Buie in his report dated

April 21, 2006, indicates that he would recommend that the claimant

consider limiting his work or doing another type of work or even

possibly applying for social security disability but he does not

mention removing the claimant from the work force.  The report from
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Dr. Johnson dated December 7, 2006, does not indicate that the

claimant is released from work and the physical therapist, James

Honey, indicates in his report that the claimant has been working

as a machinist doing tool and die work.  The claimant will,

however, be entitled to temporary total disability from the date of

his surgery until he is released or reaches maximum medical

improvement from that procedure.

FINDINGS & CONCLUSIONS

1. The Arkansas Workers' Compensation Commission has

jurisdiction of this claim.

2. On March 6, 1975, the relationship of employee-employer-

carrier existed between the parties.

3. The claimant sustained compensable injuries to his right

lower extremity and low back on March 6, 1975.

4. The claimant is entitled to a weekly compensation rate of

$66.50.

5. All benefits have been paid up to April 22, 2006.

6. The claimant has proven by a preponderance of the evidence

that he is entitled to the medical treatment recommended by Dr.

Arthur Johnson.  See discussion above.

7. The claimant has failed to prove by a preponderance of the

evidence that he is entitled to temporary total disability from

April 22, 2006, to a date to be determined. See discussion above.

8. The claimant will be entitled to temporary total disability

from the date of his back surgery until he is released by his

treating physician.
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9. The respondents have controverted this claimant’s

entitlement to additional benefits.

10. The claimant’s attorney is entitled to the maximum

statutory attorney’s fee based on the benefits awarded herein.

ORDER

The claimant has proven by a preponderance of the evidence

that he is entitled to the medical treatment recommended by Dr.

Arthur Johnson.  Therefore, the respondents should pay for the

medical treatment recommended by Dr. Johnson.

The claimant has failed to prove by a preponderance of the

evidence that he is entitled to temporary total disability from

April 22, 2006, to a date to be determined.

The claimant will be entitled to temporary total disability

from the date of his back surgery until he is released by his

treating physician.

The respondents shall pay to the claimant's attorney the

maximum statutory attorney's fee on the additional benefits awarded

herein, with one half of said attorney's fee to be paid by the

respondents in addition to such benefits and one half of said

attorney's fee to be withheld by the respondents from such

benefits.

All benefits herein awarded which have heretofore accrued are

payable in a lump sum without discount.
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This award shall bear the maximum legal rate of interest until

paid.

IT IS SO ORDERED.   

                                                               
                                        ELIZABETH DANIELSON
                                     ADMINISTRATIVE LAW JUDGE


