
BEFORE THE ARKANSAS WORKERS' COMPENSATION COMMISSION

WCC NO.  F701824 

BRENT WENTZ, Employee  CLAIMANT

LABOR READY, Employer  RESPONDENT

ESIS, Carrier RESPONDENT

OPINION FILED MAY 21, 2007

Hearing before ADMINISTRATIVE LAW JUDGE GREGORY K. STEWART in Springdale,
Washington County, Arkansas.

Claimant represented by KENNETH OSBORNE, Attorney, Fayetteville, Arkansas.

Respondents represented by JARROD PARRISH, Attorney, Little Rock, Arkansas.

STATEMENT OF THE CASE

On May 2, 2007, the above captioned claim came on for a hearing at Springdale,

Arkansas.   A pre-hearing conference was conducted on March 28, 2007, and a pre-

hearing order was filed on March 29, 2007.   A copy of the pre-hearing order has been

marked Commission's Exhibit #1 and made a part of the record without objection.

At the pre-hearing conference the parties agreed to the following stipulations:

1.   The Arkansas Workers’ Compensation Commission has jurisdiction of the within

claim.

2.   The employee-employer relationship existed between the parties at all relevant

times.

3.   The claimant was earning an average weekly wage of $253.00 which would

entitle him to compensation at the weekly rates of $169.00 for temporary total disability

benefits and $154.00 for permanent partial disability benefits. 

At the pre-hearing conference the parties agreed to litigate the following issues:

1.   Compensability of injury to claimant’s back on January 15, 2007.

2.   Temporary total disability benefits.
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3.   Medical.

4.   Notice.

5.   Attorney fee.

The claimant contends that on January 15, 2007 he slipped on the ice while lifting

a tractor tire at Montana Tractor.  When he slipped he injured his back.  He went by

ambulance to Washington Regional Medical Center on January 17, 2007 due to severe

pain and back spasm.  The carrier originally accepted the claim and allowed treatment with

Dr. Berestnev, who ordered an MRI and had a follow-up appointment set for January 29,

2007.  ESIS canceled the January 29 appointment and refused to allow more medical

treatment as well as an MRI.   The claimant contends he is entitled to temporary total

disability, additional medical treatment, and an attorney’s fee. 

The respondents contend that the claimant did not suffer a compensable injury on

or about January 15, 2007.   There are no objective signs of a compensable injury.  The

medical documentation does not support entitlement to indemnity benefits or additional

medical treatment in the event compensability is found.  Respondents did not receive

notice of any alleged injury until January 20, 2007, and therefore they should not be liable

for benefits in the event compensability is found until they received actual notice of the

claimed injury.

From a review of the record as a whole, to include medical reports, documents, and

other matters properly before the Commission, and having had an opportunity to hear the

testimony of the witnesses and to observe their demeanor, the following findings of fact

and conclusions of law are made in accordance with A.C.A. §11-9-704:

FINDINGS OF FACT & CONCLUSIONS OF LAW

1.   The stipulations agreed to by the parties at the pre-hearing conference

conducted on March 28, 2007, and contained in a pre-hearing order filed March 29, 2007,
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are hereby accepted as fact.

2.   Claimant has failed to prove by a preponderance of the evidence that he

suffered a compensable injury to his back while employed by the respondent.

FACTUAL BACKGROUND

The claimant began working for the respondent, a temporary agency, on December

26, 2006.   At some point in time, the claimant was assigned by the respondent to work at

Montana Tractor.   Claimant testified at the hearing that he believes he was injured on his

first day of work at Montana Tractor when he picked up a roll of carpet.   Claimant

continued working and now alleges that he suffered an injury to his back when he slipped

on some ice while picking up a tractor tire while working at Montana Tractor on January 15,

2007.   Claimant continued to work the remainder of that day and returned to work at

Montana Tractor on January 16.   At some point that day he informed an individual named

Todd at Montana Tractor that he was sick and needed to go home.   According to

claimant’s testimony he could barely walk.

Two days later on January 18, 2007 the claimant sought medical treatment in the

emergency room where he gave a history of having suffered an on-the-job injury.  Claimant

was diagnosed as suffering from back pain, was prescribed medication and placed on light

duty work for a minimum of three days.  Claimant was subsequently sent by the

respondent to Dr. Berestnev who evaluated the claimant on January 22.   Dr. Berestnev

diagnosed a lumbar sprain, provided claimant medication, and ordered an MRI scan.

Following the evaluation by Dr. Berestnev the respondent controverted this claim.

Claimant has filed this claim contending that he suffered a compensable injury to

his back on January 15, 2007.   He seeks payment of temporary total disability benefits,

medical benefits, and a controverted attorney fee.
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ADJUDICATION

Claimant contended at the hearing that he injured his back when he slipped on ice

while lifting a tractor tire while working for the respondent at Montana Tractor on January

15, 2007.   Claimant’s claim is for a specific injury identifiable by time and place of

occurrence.   The Commission has stated in Henry Weaver v. Precision Packaging, Full

Commission Opinion filed February 2, 1995 (E400880), that pursuant to Act 796 of 1993,

the following must be shown in order to establish the compensability of an injury occurring

after July 1, 1993:

(1)  proof by a preponderance of the evidence of an injury
arising out of and in the course of his employment;

(2)  proof by a preponderance of the evidence that the
injury caused internal or external physical harm to the
body which required medical services or resulted in
disability or death;

(3)  medical evidence supported by objective findings,
as defined in Ark. Code Ann. §11-9-102(16), establishing
the injury;

(4)  proof by a preponderance of the evidence that the
injury was caused by a specific incident and is identi-
fiable by time and place of occurrence.   

After reviewing the evidence in this case impartially, without giving the benefit of the

doubt to either party, I find that claimant has failed to meet his burden of proving by a

preponderance of the evidence that he suffered a compensable injury to his back while

working for the respondent.   

Claimant admittedly gave a history of a work-related injury when he sought medical

treatment at the emergency room on January 18, 2007.   However, claimant had not

previously informed either a supervisor at Montana Tractor or at the respondent that he

had suffered a work related injury.  Claimant admitted that on January 15 he only

mentioned his injury to Jerry Simon, a co-worker at Montana Tractor.   Claimant informed

no other individual at Montana Tractor that he had injured his back.  Claimant did not report
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an injury to a supervisor at Montana Tractor even when he had his supervisor sign his time

card that day.

Likewise, claimant did not inform any employee of the respondent that he had

suffered an injury to his back on January 15, 2007.   To the contrary, claimant indicated

that he had not suffered an injury.   The respondent has a procedure in place whereby

employees who work for it are paid on a daily basis.   After they have completed their work

assignment they go by the respondent’s office and pick up a check or voucher for their

daily pay.   At the same time, the employees must sign a form and complete a

questionnaire which includes the question, “Did you work during this pay period without any

work-related illness?”   Claimant answered “Yes” to this question on January 15, 2007.  

Thus, not only did claimant fail to report a work-related injury to anyone at Montana

Tractor or the respondent on January 15, 2007, but he also specifically indicated that he

had not suffered a work-related injury on that date.

Claimant testified that on January 16 he attempted to return to work but eventually

informed an individual named Todd that he was sick and had to go home.   Significantly,

claimant did not indicate that he had suffered a work-related injury, but instead simply

indicated that he did not feel well.

Q. Okay.  Your last day at Montana Tractor, you told
them that you needed to go home because you didn’t
feel well.

A. Yes.

Q. Is that not true?

A. That’s true.

Q. You didn’t say anything about a back injury, right?

A. Right.

Q. You didn’t say anything about anything happening
while you were working for them, did you?  Is that correct?
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A. Correct.

Likewise, claimant did not inform anyone at the respondent on January 16 that he

had suffered a work-related injury.   To the contrary, Alecia Sowell, a customer

representative for the respondent, testified that claimant called the respondent on January

16 and 17 and indicated that he was ill.   Sowell testified that claimant did not mention a

work-related injury on those dates.  It was not until after claimant had already been seen

at the emergency room that he informed the respondent that he had suffered a potential

work-related injury.

In order to prove a compensable injury, claimant has the burden of proving by a

preponderance of the evidence that he suffered an injury which arose out of and in the

course of his employment with the respondent.   In this particular case, while claimant did

give a history of a work-related injury at the emergency room on January 18, 2007,

claimant had not reported a work-related injury to Montana Tractor or to the respondent

prior to that date.   The evidence indicates that claimant came in contact with supervisors

at both Montana Tractor and at the respondent on January 15.   However, claimant failed

to report a work-related injury.   In addition, claimant specifically checked a box on a form

on January 15, 2007 indicating that he had not been injured that day.   Given this evidence,

I simply find that claimant has failed to meet his burden of proving by a preponderance of

the evidence that he suffered a compensable injury which arose out of and in the course

of his employment with the respondent.

ORDER

Claimant has failed to prove by a preponderance of the evidence that he suffered

a compensable injury while employed by the respondent.   Therefore, his claim for

compensation benefits is hereby denied and dismissed.
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IT IS SO ORDERED.

                                                                             
GREGORY K. STEWART
ADMINISTRATIVE LAW JUDGE


