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STATEMENT OF THE CASE

A hearing was conducted February 9, 2007, to determine whether the

claimant sustained a compensable injury within the meaning of the Arkansas

workers’ compensation laws.

A prehearing conference was conducted in this claim on November 29, 2006,

and a Prehearing Order was filed on said date.  No agreed stipulations were

submitted at the prehearing conference; however, the parties offered several

stipulations at the hearing.  They further announced that the issues, as well as their

respective contentions were properly set out in the Prehearing Order, subject to an

amendment by the claimant  concerning the period of disability claimed in the event

the claim was found compensable.  A copy of the Prehearing Order was introduced
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as “Commission’s Exhibit 1.”

At the hearing, the parties stipulated that at the time of the alleged injury, the

claimant’s average weekly wage was $330.00 per week, which would entitle him to

a compensation rate of $220.00 per week for temporary total disability in the event

the claim was found compensable.  It was further agreed that the employment

relationship existed on January 27, 2006, and that the claimant remained an

employee and continued to work until April 12, 2006, but respondents refused to

stipulate to the employment relationship on January 28, 2006.

By agreement of the parties, the primary issue presented for determination

concerned compensability.  If overcome, claimant’s entitlement to associated

benefits must be determined.

Claimant  contended,  in  summary,  that he sustained a compensable

cervical injury as the result of a specific incident identifiable in time and place of

occurrence on January 28, 2006; that respondents should be held responsible for all

medical and related treatment, including, but not limited to surgery performed on

June 23, 2006, together with continued, reasonably necessary medical treatment;

that he was entitled to temporary total disability for the period beginning the date of

the injury and continuing until September 23, 2006; and that a controverted

attorney’s fee should attach to any benefits awarded.  Claimant reserved the issue

of permanent disability, if applicable.  At the hearing, the claimant amended his

contentions to request temporary total disability from April 12, 2006, through
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September 23, 2006.  (Tr.58-59)

The respondents contended that the claimant did not sustain an injury on

January 28, 2006, arising out of and during the course of his employment with

Jonesboro Roofing.  In addition, respondents raised the notice defense, maintaining

that the claimant did not report an alleged injury until on or about April, 2006.

In addition to the claimant, he called his brother, Nick Weldon, as a

corroborating witness.  James W right was called as a witness by the respondents.

The record in this claim consists solely of the transcript of the February 9, 2007,

hearing containing a joint medical exhibit consisting of nineteen (19) pages.

From a review of the record as a whole, to include medical reports,

documents and other matters properly before the Commission, and having had an

opportunity to hear the testimony of the witnesses and to observe their demeanor,

the following findings of fact and conclusions of law are made in accordance with

Ark. Code Ann. §11-9-704:

FINDINGS OF FACT AND CONCLUSIONS OF LAW

1. The Arkansas Workers’ Compensation Commission has jurisdiction over this

claim.

2. The stipulations agreed to by the parties are hereby accepted as fact.

3. The claimant has failed to prove, by a preponderance of the credible

evidence, that he sustained an injury arising out of and during the course of

his employment with Jonesboro Roofing Company on either January 27, or
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January 28, 2006.

4. The claimant has failed to prove, by a preponderance of the evidence, that his

alleged injury, need for medical treatment, and disability was causally related

to an injury sustained while working for Jonesboro Roofing Company.

DISCUSSION

The record in this claim is replete with inconsistencies and contradictions.

The claim turns almost entirely upon the claimant’s own credibility.  As will be set out

further below, the claimant’s own testimony was self-contradicting.  In addition, the

claimant’s history of prior neck problems, as well as his course of conduct and work

history, both before and after January 27, 2006, makes this claim extremely suspect,

at best.  Further, a claimant’s testimony is never considered uncontroverted.  The

testimony of an interested party is always considered to be controverted. Lambert v.

Gerber Products Co., 14 Ark. App. 88, 684 S.W .2d 842 (1985); Nix v. Wilson World

Hotel, 46 Ark. App. 303, 879 S.W.2d 457 (1994); Continental Express v. Harris, 61

Ark. App. 198, 965 S.W .2d 84 (1998).

The claimant, Mike Weldon, testified in his own behalf.  The claimant is thirty

(30) years old.  He began working for Jonesboro Roofing during the summer of 2003.

As reflected by the stipulations, he continued working full-time through on or about

April 12, 2006.  The claimant’s primary job duties involved primarily what is described

as installing hot tar roofs.  The claimant’s duties were extremely labor intensive and

required the claimant to mop, roll, shovel gravel, and haul material up and down
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ladders.  The claimant’s description of the alleged incident is set out below:

Q     W hat occurred to you in the year 2006 that caused you to see the doctor?

A     I had been pulling up white cap material, white cap rolls.  They roughly weigh

anywhere from 100 to 120 pounds.  I had knelt over to pick one up and I felt my neck

pop and I had tingling in my fingers, in my ring finger, pinky finger on my left hand.

Q     What day did that occur on?

A     The 27th of January.

Q     Now, we’ve had some discussions between ourselves between the 27th and the

28th of January, have we not?

A     Yes, sir.

Q     Where were you when this occurred?

A     I was in Wilson, Arkansas.

Q     What were you doing in W ilson, Arkansas?

A     W e was doing a junior high school.

Q     And when you say, “We were doing a junior high school,” tell me who the “we”

was, just for the record?

A     It was the roofing crew that I had been with, James Wright, his brothers, my

brother, and a couple of more guys.

Q     For Jonesboro Roofing?

A     Yes, sir.  (Tr.10-11)

The claimant maintained that he reported the alleged injury, as well his

physical problems to both his brother, Nick Weldon, who was described as the team

leader, and also to James W right, his immediate supervisor.  

I feel compelled to point out that the respondents attempted to make a
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significant issue concerning the claim that the injury occurred on January 28, 2006,

which was determined to be a date that the claimant did not work.  As reflected

above, the claimant amended his contention at the hearing to claim that the incident

occurred on January 27, 2006, rather than January 28, 2006.  On this point, I note

that according to the Arkansas Supreme Court, in Edens v. Superior Marble & Glass,

346 Ark. 487, 58 S.W .3d 369 (2001), Ark. Code Ann. §11-9-102(4)(A)(i) (Repl.

2003), the law does not require a claimant to identify the exact date on which his

injury occurred.  The statute, instead, only requires that the injury be identifiable by

time and place of occurrence.  In the present case, the records indicate that the

claimant worked on January 27, 2006, but not on the following date.  In my opinion,

this minor discrepancy is not critical to the claim.  However, as will be set out further

below, a preponderance of the evidence reflects that the claimant’s injury, need for

medical treatment, and subsequent disability was the result of a pre-existing

condition or prior injury and that the claimant cannot prove that the injury is causally

related to any work-related injury. 

On direct-examination, the claimant acknowledged that he sustained a fall on

or around August, 2005, while maintaining that he did not seek medical attention for

that incident.  However, on further direct-examination, the claimant acknowledged

that during the fall of 2005, prior to the immediate claim, that he had obtained

medical treatment from Dr. Stephen Smith which he described as a pulled muscle

in his neck.  The claimant was unable to recall what caused his neck problems in the
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later part of 2005.  (Tr.9, 12)

The record reflects that both before and after January 27, 2006, the claimant

continued performing his regular job duties which are extremely labor intensive.  In

fact, the claimant performed his regular duties until on or about April 12, 2006, at

which time he quit working based upon a diagnostic study, an MRI, which revealed

a broad based disc herniation with underlying annular tear at C6-7. Dr. Smith

referred the claimant to a neurosurgeon, Dr. James Coyle in St. Louis, Missouri, who

determined surgery was necessary.  The surgery was performed on June 22, 2006.

The claimant was released on September 23, 2006, at which time he returned to

work for a different employer.  After the claimant’s release, he went to work for Flash

Market where he continued working at the time of the within hearing.

On cross-examination, the claimant acknowledged that he began

experiencing neck problems during the later part of 2005, at which time he went to

see Dr. Stephen Smith in Malden, Missouri.  The claimant further admitted that he

continued to experience neck problems and was taking medications regularly before

the alleged incident in January, 2006.  In fact, the claimant was taking medications

prescribed by Dr. Smith for neck problems.  The claimant denied experiencing any

neck problems before November 15, 2005; however, Dr. Smith’s records reflect neck

pain and muscle spasms as early as April 5, 2004.  (Tr.21-23)(Jt. Ex. A, p.19)

Nick Weldon was called as corroborating witness by the claimant.  Mr.

Weldon is the claimant’s brother.  He also was employed by the respondent at the
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time of the alleged injury.  Nick Weldon’s testimony was not particularly helpful to the

claimant.  Although Mr. Weldon testified that the claimant quit working when he got

injured (which was not the case), he was not particularly good with dates.  He

maintained that the claimant reported an injury in January, 2006.  However, he then,

candidly stated that the claimant had been going to the doctor for more than a month

prior to the alleged injury.  In fact, he acknowledged that the claimant had been

bringing in medical excuses prior to reporting a work-related injury while maintaining

that he stopped working for Jonesboro Roofing after the injury.  (Tr.38-39, 45)

James Wright was called as a witness for the respondent.  Mr. Wright was the

claimant’s immediate supervisor.  Mr. Wright denied the claimant ever reporting a

work-related injury to him.  He further stated that the claimant reported neck pains

related to a previous automobile accident.  He recalled observing the claimant having

physical problems related to his neck, at which time the claimant took off work for a

couple of days.  The claimant then returned to work and continued working through

April 12, 2006, without ever reporting a work-related injury.

The medical evidence also contradicts the claimant’s testimony.  As

previously pointed out, the claimant was initially treated for neck pain by Dr. Smith

on April 5, 2004, at which time no acute injury was reported.  Apparently, Dr. Smith

observed muscle spasms and treated the claimant with heat, medication, and

exercise.  (Jt. Ex. A, p.19)

Dr. Smith also treated the claimant for neck pain on November 15, 2005, at
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which time the claimant gave a history of neck and upper back pain off and on for

more than six (6) months.  No new injury was noted.  The claimant was treated with

prescription medications and permitted to return to work.  (Jt. Ex. A, p.15) The next

office note by Dr. Smith reflects that the claimant’s mother called on February 1,

2006, reporting the claimant falling at work on January 27, 2006; complaining of neck

pain and soreness, and further reflecting that the claimant had been taking Motrin

and Flexeril.  The mother wanted a work excuse for January 30 through February 2,

2006, which was apparently okayed.  (Jt. Ex. A, p.14) The claimant then returned to

Dr. Smith on April 4, 2006, complaining of continued neck pain, as well as arm/hand

paresthesia, at which time Dr. Smith ordered an MRI, reflecting a left paracentral

disc herniation, at which time the claimant was referred to Dr. Coyle, in St. Louis, for

a neurosurgical consultation.  (Jt. Ex. A, pp.10-11)

It is well-settled that claimant has the burden of proving the job-relatedness

of any alleged injury, without the aid of any kind of presumption in his favor.  Pearson

v. Faulkner Radio Service, 220 Ark. 368, 247 S.W .2d 964 (1952); Farmer v. L.H.

Knight Company, 220 Ark. 333, 248 S.W .2d 111 (1952).  The burden of proof

claimant must meet is preponderance of the evidence.  Voss v. Ward’s Pulpwood

Yard, 248 Ark. 465, 425 S.W .2d 629 (1970).  Under prior law, it was the duty of the

Commission to draw every legitimate inference in favor of the claimant and to give

claimant the benefit of the doubt in making factual determinations.  However, current

law requires that evidence regarding whether or not claimant has met the burden of
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proof be weighed impartially, without giving the benefit of the doubt to either party.

Arkansas Code Annotated §11-9-704(c)(4); Wade v. Mr. C.Cavenaugh’s, 298 Ark.

363, 768 S.W.2d 521 (1989); Fowler v. McHenry, 22 Ark. App. 196, 737 S.W.2d 663

(1987). 

The record reflects that the claimant’s neck problems pre-dated his alleged

injury.  The claimant’s report of injury was specifically disputed.  Further, the claimant

continued working, performing extremely physically demanding activities both before

and after January 27, 2006.  In my opinion, it would require sheer speculation and

conjecture to attribute the claimant’s injury to a work-related incident.  Conjecture

and speculation, however plausible, cannot be permitted to supply the place of proof.

Dena Construction Company v. Hearndon, 264 Ark. 791, 575 S.W .2d 155 (1979);

Arkansas Methodist Hospital v. Adams, 43 Ark. App. 1, 858 S.W .2d 125 (1993).

After reviewing the evidence in this case impartially, without giving the benefit

of the doubt to either party, I find that the claimant has failed to prove that he

sustained a compensable injury within the meaning of the Arkansas workers’

compensation laws.  Accordingly, the within claim is hereby respectfully denied and

dismissed.

IT IS SO ORDERED.

                                                                    

DAVID GREENBAUM                                 

Chief Administrative Law Judge                  


