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STATEMENT OF THE CASE

A hearing was held on October 24, 2006, in Springdale,

Arkansas.

A pre-hearing conference was held in this claim, and as a

result a pre-hearing order was entered in the claim on June 5,

2006.  This pre-hearing order set forth the stipulations offered by

the parties, the issues to litigate and the contentions thereto. 

The following stipulations were submitted by the parties and

are hereby accepted:

1. The Arkansas Workers' Compensation Commission has

jurisdiction of this claim.

2. On March 11, 2006, the relationship of employee-employer-

carrier existed between the parties.

3. The claimant was involved in an event on March 11, 2006.
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4. The claimant is entitled to a weekly compensation rate of

$206.00 for temporary total disability and $155.00 for permanent

partial disability.

By agreement of the parties the issues to litigate are limited

to the following:

1. Compensability of the claimant’s right hand and thumb

injuries.

2. Related medical.

3. Attorney’s fees.

All other issues were reserved by the claimant.

In regard to the foregoing issues the claimant contends that

the employee/employer relationship existed at all relevant times

and on or about March 11, 2006.  That at all relevant times, the

claimant suffered an injury to his right hand, thumb and wrist

arising out of and in the scope and course of his employment with

the respondent/employer causing his need for medical treatment.  It

is anticipated the claimant will have some impairment and that the

claimant would be entitled to a controverted attorney fee on all

indemnity amounts awarded.

   In regard to the foregoing issues the respondents contend that

the claimant did not sustain a compensable injury arising out of

and in the course of his employment.

The documentary evidence submitted in this matter consists of

the Commission’s pre-hearing order marked Commission’s Exhibit No.

1.  The parties submitted a joint medical exhibit marked Joint

Exhibit No. 1.  All these exhibits were admitted without objection.
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 DISCUSSION

The claimant testified that he was 71 years old and had been

working as a door greeter for the respondent approximately 17

months prior to March 11, 2006.  The claimant testified that his

duties included clearing trash out the carts when they were brought

back into the building.  The claimant stated that on March 11,

2006, he was reaching into a cart to get out some debris and the

cart boy did not see him and he rammed thirteen carts in and the

claimant got his thumb caught in the jammed up carts.  The claimant

testified that this twisted his thumb and jerked him which caused

him to tip over backwards with his thumb still caught in the carts.

The claimant testified that his co-worker, Beth, ran over and

pushed the carts apart and told him that they needed to call their

supervisor right away.  The claimant testified that his right thumb

began to swell immediately and eventually he was taken back to the

office.  The claimant testified that ice was put on his right thumb

and he filled out a bunch of reports.  The claimant testified that

then the respondent send him home with pay.  The claimant testified

before he left he asked to be seen by a doctor but was told that

there was no one available from 6:00 Friday night until 8:00 Monday

morning unless it was a life threatening injury.

The claimant testified that when he got home his thumb

continued to swell and throb.  The claimant testified that he

returned to the respondents business and went to personnel to see

Tom P., the assistant manager.  The claimant testified that again

ice was put on his hand and that Tom was in and out of the office
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several times.  The claimant testified that a little after 7:00 Tom

told him that it was not a life threatening injury and that they

would not send him to a doctor.  The claimant testified that he

went on his own to the Northwest Medical Center in Benton, County.

The claimant testified that he was given a shot for pain as well as

a big glove that would fit over his entire hand with ice in it. 

It was also recommended that he be seen by a hand specialist Monday

morning.  The claimant testified that all this took place on the

day of his accident on March 11 which was a Saturday.  The claimant

was asked to describe the condition of his thumb at that time and

he indicated that it was swelling and red as a beet, but due to the

pain medications and pain shot he had been given the pain had

relaxed some.

The claimant testified that he returned to the respondent’s

business on Monday morning and that Tom P. instructed him to go

take a drug test.  The claimant testified that he passed his drug

test with flying colors.  The claimant testified that the

respondent then sent him to the Occupational Health Clinic and he

reported to the doctor that he had severe pain in his right thumb

and that the redness and numbness was extending from the tip of his

thumb going back toward his elbow.  The claimant testified that his

thumb was also red all the way back to his wrist area.  The

claimant testified that his hand was x-rayed, he was given pain

pills and a splint to wear.  The claimant testified that when he

returned for a follow up visit it was recommended that he begin

therapy.  The claimant testified that he asked to be sent to
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therapy closer to his home so he would not have to drive so far,

and when he reported this to the respondent they denied him the

right to have therapy.  The claimant testified that he even

reported all these happenings to Gary Rains, the manager of the

respondent’s store in Bentonville, and that Mr. Rains told him that

he would check on it, but that nothing ever came of it.  The

claimant testified that he continued to work for the respondent and

he continued to let the respondent know that he was still having

problems, but no additional treatment was authorized for him.

The claimant testified that after about a month he went to the

Veteran’s Hospital in Fayetteville where he continues to be

treated.  The claimant testified that at the VA more x-rays were

taken, he was given a nerve test, he was given a wrist splint as

well as a large sponge ball that he was to exercise with twenty to

twenty-five minutes each night.  The claimant testified that he

still has pain in his thumb and he takes two to three Tylenol a day

for his discomfort.  The claimant testified that he still has pain

and numbness in his thumb area.

The claimant testified that he has never had any problems with

his right thumb or right hand before and he has not had any other

type of accident or injury to that hand.  The claimant testified

that on May 20, 2006, he was working the front door alone handling

the carts, taking the alarms and at 4:00 he started calling the

managers to try and get someone to come and give him a break so he

could go to the restroom.  The claimant testified that he called

six times and at 4:28 a customer service manager, Jarrod, arrived.
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The claimant testified that he had already wet his pants because he

could not hold it and he told them that if that was the way he was

going to be treated he was just going to go home.  The claimant

testified that he finished his shift and that was the last day that

he worked.  The claimant testified that he has very little

functional use of his right hand nothing that he drops things and

has broken several dishes because he cannot grab hold of them.

On cross examination, the claimant was asked questions

concerning his accident with the grocery carts.  The claimant

testified that his thumb started to swell immediately and it was

also getting red but there was no bleeding.  The claimant testified

that when he went to the emergency room his thumb was swollen and

red.  The claimant testified that the ER physicians recommended

that he be seen by a hand specialist on Monday.  The claimant

testified that on Monday he went to the Lowell Clinic and was seen

by the doctor.  The claimant testified that his hand was swollen

and red at this time and that they put ice on his hand at the

clinic.  The claimant testified that he continued to work for the

respondent from the day of his injury up to May 20, 2006.  The

claimant testified that he loves to do wood working but no longer

can do this because he cannot handle the saw.  The claimant

testified that he use to spend a lot of time making bird houses and

bird feeders and currently has twenty-one bird houses and feeders

started that he cannot finish because he cannot handle the skill

saw.  The claimant testified that he is right-handed.
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The medical records set forth that the claimant was seen at

the emergency room on March 11, 2006, where it was reported that he

got his finger jammed between two carts at Wal-Mart where he works

as a greeter.  The medical records indicate that there was no

swelling in the right thumb area although tenderness is noted.  X-

rays of the claimant’s right wrist showed no evidence of an acute

traumatic injury.  The claimant was released with a splint, it was

recommended that he keep his right wrist elevated, to ice his right

hand and wrist for thirty minutes every few hours for forty-eight

hours and medications were prescribed.  The claimant was seen by

Dr. Konstantin Berestnev on March 13, 2006.  Dr. Berestnev writes

that the claimant appeared to be in a lot of pain and was holding

his right hand with his left as well as crying.  The doctor notes

that the claimant would not allow him to conduct a thorough

investigation of his right hand.  The doctor notes that he saw no

evidence of bruising, swelling, discoloration, or anatomical

deformities of the right hand compared to the left.  The doctor

writes that the x-rays of the claimant’s right wrist with navicular

view and x-ray of the right thumb reveals no fractures or

dislocations.  Dr. Berestnev gave the claimant an injection as well

as prescribed medications, put the claimant in a right thumb splint

and it was recommended that he avoid using his right hand.  On

follow up Dr. Berestnev writes on March 20, 2006, that the claimant

continues to have pain in his right thumb, noting that he had tried

to discontinue the use of the sling but when he did let his hand

hang down he developed significant pain in his thumb.  Again the
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doctor notes that the claimant has no evidence of bruising,

swelling, discoloration, or anatomical deformities of the right

thumb although did report pain to palpitation of the right thumb.

Dr. Berestnev continued the claimant on anti-inflammatory

medications as well as pain pills to be used at night, physical

therapy was ordered and he was to avoid working with his right

hand.

The claimant began being seen at the Veteran’s Hospital On

April 24, 2006.  Upon examination, it was noted that the claimant

has minimal swelling at the base of his thumb, and the claimant

reports that his thumb is nonfunctional because of pain.  X-rays of

the claimant’s right thumb were negative for fracture and the

claimant was sent to get a Spica cast.  It is also noted on the x-

ray report that there is mild soft tissue swelling at the medial

aspect of the IP joint of right thumb best seen on the frontal

view.  Judy Lynn Petermann, a physician’s assistant, writes that

claimant needs to begin rehabilitating his thumb and recommended

the use of a Nerf ball, stretches, range-of-motion, medication,

elevation, and ice.  Ms. Petermann writes that this type of soft

tissue/sprain injury typically takes time to resolve.  It is

further noted by the  assistant that if the claimant’s pain

continues, he may need to be evaluated for RSD.  Dr. Michael Todd

Pilcher writes on April 23, 2006, that after examination of the

claimant, he notes a little bit of swelling at the base of the

claimant’s thumb, further noting tenderness over the extendor

tendon.  On June 29, 2006, Ms. Petermann administered a steroid
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injection in the claimant’s right thumb area.  On this date, the

claimant was diagnosed with synovitis (inflammation of the joint

lining).  The claimant was issued a splint to be worn during the

day only.  On August 4, 2006, Dr. Daniel D. Dagen writes, after

examining the claimant, that he would assess the claimant with

having interdigital neuropathy right thumb, sprain IP joint right

thumb, prominent ligamentous sprain, metacarpal phalangeal joint

right thumb, and Dequervan’s tenosynovitis.  Dr. Dagen writes that

the claimant’s pain remains localized primarily to the extendor

tendon of the thumb with some from metacarpal phalangeal joint

ligaments as well.  The doctor sets forth that the claimant’s

recovery of sensory function cannot be predicted but might occur

and once the inflammatory changes abate,  recovery neurologically

would likely be max in the following six months.  After the

claimant’s electrophysiologic study, Dr. Dagen writes that the

claimant’s mildly slowed conductor suggests local edema/contusion

as the etiology of his paresthesias.  Nurse Petermann writes on

August 11, 2006, that the claimant’s steroid injections did not

have any significant benefits.  Nurse Petermann notes that the

neurologist recommended observation for the claimant’s paresthesia.

After examination, the claimant was diagnosed again with

tenosynovitis and neuropraxia.  Nurse Petermann recommended

rehabilitation for the claimant’s hand and gave him instructions.

It was recommended that the claimant continue with his anti-

inflammatory, as long as he was not having any side effects.
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After a complete review of this case, I find that the claimant

has proven by a preponderance of the evidence that he sustained an

injury to his right thumb while working for the respondent on March

11, 2006.  The parties have stipulated that the claimant was

involved in an event on March 11, 2006, and the claimant testified

that he caught his right thumb in a shopping cart, causing him to

almost fall backwards with his thumb and hand still stuck in the

grocery cart.  The claimant reported the injury immediately and was

treated with ice at the respondent’s business.  The claimant

testified that his thumb began to swell and it turned red.  At the

emergency room, and when Dr. Berestnev saw the claimant, no

bruising, redness, or swelling was noted.  However, both the

Emergency Room physician and Dr. Berestnev prescribed medication,

application of ice, and a hand splint for the claimant’s right

thumb.  When the claimant was seen at the Veteran’s Hospital,

almost a month after his event, swelling was noted in the

claimant’s right thumb and testing revealed local edema and

contusion as the cause of his numbness.  I find therefore that the

claimant has met his burden of proof and is entitled to benefits in

the form of medical treatment for his compensable injury.     

FINDINGS & CONCLUSIONS

1. The Arkansas Workers' Compensation Commission

has jurisdiction of this claim.

2. On March 11, 2006, the relationship of

employee-employer existed between the parties.
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3. The claimant was involved in an event on March

11, 2006.

4. The claimant is entitled to a weekly

compensation rate of $206.00 for temporary

total disability and $155.00 for permanent

partial disability.

5. The claimant has proven by a preponderance of

the evidence that he sustained a compensable

injury to his right hand and thumb on March

11, 2006, while working for the respondent. 

6. The respondent should pay for all reasonable

and necessary medical care for his compensable

injury.

ORDER

The claimant has proven by a preponderance of the evidence

that he sustained a compensable injury to his right thumb on March

11, 2006.

IT IS SO ORDERED.   

                                                                 
                                        ELIZABETH DANIELSON
                                      ADMINISTRATIVE LAW JUDGE
                                         


