
BEFORE THE ARKANSAS WORKERS’ COMPENSATION COMMISSION

CLAIM NO. F608595

BRADLEY TEAGUE CLAIMANT

HIGHLINES CONSTRUCTION CO., INC. RESPONDENT EMPLOYER

GRAY INSURANCE CO. RESPONDENT CARRIER

ORDER AND OPINION FILED MAY 29, 2007

Hearing before Administrative Law JUDGE LINDA K. MARSHALL.

Claimant represented by the HONORABLE STEVEN R. MCNEELY, Attorney at Law,
Little Rock, Arkansas.

Respondents represented by the HONORABLE WALTER A. MURRAY, Attorney at
Law, Little Rock, Arkansas.

STATEMENT OF THE CASE

The above claim came on for a hearing in Little Rock, Arkansas on April 24,

2007.  A prehearing conference was held on February 20, 2007 and a prehearing order

was filed the same date.  A copy of the prehearing order was marked as Commission

Exhibit No. 1 and made a part of the record without objection.

At the prehearing conference, the parties agreed to the following stipulations:

1.  There was an August 30, 2005, compensable
injury.

2.  The compensation rates are $466/350.

3.  The respondents have accepted a 10% body as a
whole rating.

The claimant contends he is entitled to payment for unpaid medical bills, wage

loss benefits and attorney’s fees.
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Respondents contend that any unpaid medical bills do not meet the parameters

of the Commission.  Respondents also do not accept any wage loss disability.

ISSUES TO BE LITIGATED

1.  Unpaid medical bills.

2.  Wage loss benefits.

3.  Attorney’s fees.

From a review of the record as a whole, to include medical reports, documents

and other matters properly before the Commission, and having had an opportunity to

hear the testimony of the witnesses and to observe their demeanor, the following

findings of fact and conclusions of law are made in accordance with Ark. Code Ann.

§11-9-704:

FINDINGS OF FACT
AND

CONCLUSIONS OF LAW

1.  There was an August 30, 2005, compensable injury.

2.  The compensation rates are $466/350.

3.  The respondents have accepted a 10% body as a whole rating.

4.  The claimant has proven by a preponderance of the evidence that the

medical treatment he has pursued is reasonable and necessary and related to his

compensable injury.

5.  Respondents are responsible for the unpaid medical bills associated with the

treatment by the authorized providers.

6.  The claimant has proven by a preponderance of the evidence that he has
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sustained a 40% diminished wage earning capacity in excess of his impairment rating.

7.  The claimant’s attorney is entitled to the maximum statutory attorney’s fee on

benefits awarded herein, one-half of which is to be paid by claimant and one-half to be

paid by respondents in accordance with Ark. Code Ann. §11-9-715 and Arkansas

Workers’ Compensation Rules and Regulations, Rule 10.

DISCUSSION

The claimant, 37 years of age, has worked for the respondent employer for

about five years altogether.  On August 30, 2005, the claimant was a journeyman

lineman/lead lineman working in Louisiana following the Katrina hurricane.  He climbed

to the top of a 65-foot pole and was reaching out for his handline with his left arm and

was jerked and he then hit the pole with his chin.  The claimant testified he kept working

but knew something was wrong with his left shoulder.  The next day, the claimant went

to the emergency room for pain with his shoulder and neck and later numbness in his

arm.  The claim was accepted and benefits were paid.  The claimant underwent two

surgeries with Dr. James Adametz.  The claimant had the first surgery on April 6, 2006

and had great relief until he turned his head one day and there was a loud pop.  A

second surgery was performed on July 12, 2006.  Following the fusion surgery, the

claimant testified he continues to have arm numbness and partial hand numbness.  Dr.

Adametz released the claimant in October 2006; however, the claimant has not

returned to work.  He continues to have swelling and numbness and pain in his neck.

The claimant contends that respondents have not submitted payment for medical

bills for treatment with the authorized treating physician.  Employers must promptly

provide medical services which are reasonably necessary for treatment of compensable
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injuries.  Ark. Code Ann. §11-9-508(a)(Repl. 2005).  However, injured employees have

the burden of proving by a preponderance of the evidence that medical treatment is

reasonable and necessary.    Wal-Mart Stores, Inc. v. Brown, 82 Ark. App. 600, 120

S.W.3d 153 (2003).   In assessing whether a given medical procedure is reasonably

necessary for treatment of the compensable injury, we analyze both the proposed

procedure and the condition it is sought to remedy.  Deborah Jones v. Seba, Inc., Full

Workers’ Compensation Commission Opinion filed December 13, 1989 (Claim No.

D511255).  Also, respondents are only responsible for medical services which are

causally related to the compensable injury.

Ark. Code Ann. §11-9-802 provides that medical bills are payable within thirty

(30) days after receipt by the respondent unless disputed as to compensability or

amount.  Providers are subject to Arkansas Workers’ Compensation Commission Rule

099.30, the Medical Cost Containment Program.  Respondents are responsible for all

reasonable and necessary medical the claimant has pursued with the authorized

treating physicians.  Timely payments require the providers and the insurance

companies to work closely in assuring prompt payment with the appropriate

documentation.  I strongly encourage the parties work together on the outstanding bills.

The claimant next contends he is entitled to wage loss benefits.  In considering

claims for permanent partial disability benefits in excess of the employee’s percentage

of permanent physical impairment, the Commission may take into account such factors

as the employee’s age, education, medical evidence, work experience and other

matters reasonably expected to affect his future earning capacity.  Douglas Tobacco

Prods. Co., Inc. v. Gerrald, 68 Ark. App. 304, 8 S.W.3d 39 (1999); Ark. Code Ann. §11-
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9-522(b)(1) (Repl. 2005).

Further, the Commission may consider the claimant’s motivation to return to

work, since a lack of interest or negative attitude impedes the Commission’s

assessment of the claimant’s loss of earning capacity.  City of Fayetteville v. Guess, 10

Ark. App. 313, 663 S.W.2d 946 (1984); Oller v. Champion Parts Rebuilders, 5 Ark. App.

307, 635 S.W.2d 276 (1982).  In addition, a worker’s failure to participate in

rehabilitation does not bar his claim, but the failure may impede a full assessment of his

wage earning loss by the Commission.  Nicholas v. Hempstead County Memorial

Hospital, 9 Ark. App. 261, 658 S.W.2d 408 (1983).

In the instant case, the claimant has proven by a preponderance of the evidence

that he is entitled to wage loss benefits in the amount of 40% in excess of his

impairment rating.  The claimant has a high school education and work experience with

Color Tile for five years along with experience as a machine operator and forklift

operator and maintenance man on a hog farm and power line experience.  The

claimant was a journeyman lineman for eight or nine years making around $40,000 per

year.  According to the claimant, once he received his release from the doctor and his

restrictions, he contacted his employer and was never given a return call after many

attempts to contact the employer.  The claimant identified his restrictions as not being

able to work more than 8 hours; cannot sit more than 8 hours; cannot lift more than 15

pounds; and cannot climb.  The claimant underwent two surgeries and was assigned a

10% permanent impairment rating.  Dr. Adametz opined on October 18, 2006, that the

claimant could not return to his regular job but could do light-duty work.



The claimant is working for White River Trailer now as a welder and is unable to

lift heavy pieces.  The claimant works 36 to 40 hours per week, making $7.78 per hour. 

The claimant has applied at other businesses such as Bad Boy Lawn Mowers, Unima

and a business in Ash Flat, along with the respondent employer.

The claimant described other activities that he can no longer do such as

rodeoing, hunting and fishing.

The claimant has undergone two surgeries in an effort to relieve his pain and

help get him back into the workforce.  The limitations placed on the claimant now

preclude him from returning to the strenuous lineman work he previously performed and

because he is under stringent restrictions, his ability to earn the high wages has been

compromised.  The claimant has demonstrated his motivation to return to work by

actively pursuing employment and ultimately working as a welder with restrictions.  The

claimant now makes around $16,000 per year while he previously made in excess of

$40,000.  The respondent employer was unable to return the claimant to work because

of his work restrictions.  I found the claimant to present credible testimony of his injury,

his recovery, his restrictions and his efforts to move back into the workforce.  The

claimant is working as a welder and he noted that this can be difficult work and can

require lifting in excess of his restrictions; however, the pay is substantially less than a

journeyman lineman’s pay.

ORDER

The claimant has proven by a preponderance of the evidence that the medical

treatment he has pursued is reasonable and necessary and related to his compensable

injury.  Respondents are responsible for the unpaid medical bills associated with the
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treatment by the authorized providers.  The claimant has proven by a preponderance of

the evidence that he has sustained a 40% diminished wage earning capacity in excess

of his impairment rating.

The claimant’s attorney is entitled to the maximum statutory attorney’s fee on

benefits awarded herein, one-half of which is to be paid by claimant and one-half to be

paid by respondents in accordance with Ark. Code Ann. §11-9-715 and Arkansas

Workers’ Compensation Rules and Regulations, Rule 10.

All sums herein accrued are payable in a lump sum without discount and this

award shall bear interest at the maximum legal rate until paid.

IT IS SO ORDERED.
______________________________
LINDA K. MARSHALL
ADMINISTRATIVE LAW JUDGE


