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STATEMENT OF THE CASE

A hearing was conducted in the above-style claim to determine the claimant’s entitlement

to workers’ compensation benefits.

On August 22, 2006, a pre-hearing conference was conducted in this claim, from which a

Pre-hearing of the same date was file.  The Pre-hearing Order reflects stipulations entered by the

parties, the issues to be addressed during the course of the hearing, and the parties’ contentions

relative to the afore.  The Pre-hearing Order is herein designated a part of the record as

Commission Exhibit #1.

The testimony of Samuel Taylor, the claimant, along with the recorded statements of John
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Culvert, Anthony Crum, Jose Sanchez, and Douglas Farquhar, and deposition of Dr. Gregory F.

Ricca, coupled with medical reports and other documents comprise the record in this claim.

DISCUSSION

 Samuel Taylor, the claimant, with a date of birth of October 19, 1978, has an eight grade

education.  Claimant commenced his employment with respondent-employer as a laborer on June

28, 2004.  The testimony of the claimant reflects that he had experience operating a front-end

loader and a stand-up lift.

Claimant asserts that during his employment with respondent his supervisor was Doug

Farquhar.  Claimant testified that he was unaware the Jose Sanchez had any supervisory

responsibilities, although he acknowledged that on one occasion Mr. Sanchez informed him

Doug told him to help with a wacky packer, a device that compacts the soil.  

Claimant maintains that during his employment with respondent he worked with Anthony

Crum and John Culver.  Regarding the job tasks that he performed for respondents while

working with Anthony Crum, claimant testified that he did a lot of fitting of pipes:

Using a pipe saw, using wrenches, tightening bolts, 
climbing.  A little bit of everything. (T. 17).

Claimant asserts that to the best of his knowledge Mr. Crum’s title was pipefitter.  Claimant

testified that while he followed instructions from Mr. Crum, he was never informed that he was

his supervisor or boss.  

Regarding the job tasks he performed with John Culver during his employment by

respondent, claimant testified:

Mostly laboring work when I worked with John.  As far as I 
understood he was hired as a welder.  I guess what we call on the job
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site a gopher.  Climbing up bringing materials to him, welding rods.
We dug holes together, fitted a little bit of pipe together, small pipe,
everything, as far as, I guess, under a laborer’s title. (T. 18).

Claimant testified that he was hired as a laborer and performed that task for both Anthony Crum

and John Culvert.  

Claimant asserts that on October 21, 2004, he was injured while working for respondent-

employer.  In describing the area that he was working in when he was injured, claimant’s

testimony reflects:

It was in the back part of the job site.  One building we was
close to was called the filter, and there was a slab of concrete in another
building, and we were working right behind that slab of concrete.  I 
can’t really describe where we was at besides the filter is the only thing
I ever knew it by. (T. 18-19).

Claimant recalled the he and John Culver were either fixing, repairing or replacing some pipes at

the time.  Claimant described the area in which he was working:

Yes, sir, there was buildings on two sides of us.  There was 
two sides that was open, but there was a water holding tank and it 
was probably maybe twenty feet away from us. (T. 19).  

Claimant’s testimony reflects that the area was accessible to vehicles, cars, trucks, backhoe and 

front-end loaders.  Regarding the mechanics of his October 21, 2004, injury, claimant’s 

testimony reflects:

Me and John was working in the hole that particular day.  We
was doing something.  I don’t recall what we was working on, some
pipe, or whatever, but anyway, there were two Hispanics.  One was driving
the backhoe and pulled up in close to the area where we were working,
and one was walking beside the backhoe.  I told John that I was going to
help him, and I got out of the hole that we were in and was going to help
these other gentlemen pick the rebar up out of the backhoe and set it down
on the ground. (T. 19-20).
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The testimony of the claimant reflects that the rebar was in the bucket of the backhoe.   Claimant

estimates that the length of the rebar was between 12  to 20 feet long.  Claimant asserts in

assisting in removing the rebar from the bucket of the backhoe, they picked up the whole bundle

at one time, however he is uncertain how many pieces of rebar were in the bundle.  However, the

claimant did note that “you had to pick it up with two hands”. (T. 21).    The testimony of the

claimant further reflects, regarding the accident:

We really didn’t carry it nowhere.  Maybe just took maybe a half
a step back just to get clearance from the backhoe to set it on the ground.

I can’t really - - I’m not going to say it was a pop, or whatever, but
I felt something in my back.  The way I can describe it is a pop or whatever,
and after I felt it in my back I kind of just slid down back in the hole.  I
walked over and slid back down in the hole and I told John, I said, “I hurt
my back.” (T. 21).

Claimant testified that Mr. Culver told him he need to go tell Mr. Farquhar about his 

injury, however he did not do so.  Claimant explained his failure to do so:

Because I told him that I really wasn’t for sure it was something.
I thought I pulled a muscle and that’s what I told John.  I said, “I really
don’t want to report something if nothing is wrong.”  I sand, “I’ll wait until
tomorrow and see after I take a hot bath and sleep tonight.” (T. 22).

Claimant maintains that John Culvert actually saw him lifting the rebar of the backhoe.  Claimant 

asserts that he did not continue working after relaying to Mr. Culver that he had hurt his back. (T.

23).   Claimant estimates that the injury occurred around 8:20 or 8:30.  Later, the claimant

testified that following the injury he got back in the hole with Mr. Culvert and started digging.  

Claimant explained that he did not work until noon on October 21, 2004, but left early

due to sickness with one of his children:

No, sir.  One of the job foremen, I’m thinking his name was 
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Melvin, come out there and told me that the school called, that one of
my children was sick and I needed to go to the office and call the school
and find out which child it was because they couldn’t locate my wife. (T. 23).

Claimant testified that he left the job and went to the school to pick up the child, Chelsea Taylor,

and thereafter stayed at home with the child until his wife arrived.  

Claimant’s testimony reflects that he returned to the job on October 21, 2004, between

1:00 and 1:30 p.m.   Claimant asserts that while he did not tell anyone at the job about hurting his

back after returned, “Anthony and John both knew”. (T. 24).  Regarding Mr. Anthony Crum’s

knowledge of the injury, claimant testified:

Anthony pulled up on a bobcat it wasn’t just a couple of minutes
after I had got back down in the hole.  And me and John both told Anthony
that I had hurt my back. (T. 24).

Claimant maintains that Mr. Crum also told him that he needed to report his injury to Mr.

Farquhar.

Claimant testified that when he return to the job site after attending to his sick child, he

did not return to digging in the hole.  Claimant’s testimony reflects:

No, sir.  When I returned back to work Anthony and John were
unloading furniture, office furniture out of a tractor trailer, and of course
I approached them, or whatever, and Anthony and John both told me, 
said, “Just get in the trailer and just stay out of sight and let us do it.” (T. 25).

Claimant described the symptoms, pain, attributable to the injury:

Sharp pains.  Well, back pain is hard to describe.  It was just 
sharp pains in my back.  It hurts. (T. 25).

Claimant explained his reasoning for not reporting the injury to Mr. Farquhar:

Well, the reason I didn’t report it is if I went to him and reported
it, I felt if I went and told him something and the next day I was all right,
there was a possibility that I could lose my job for no reason. (T. 25).
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Clamant testified that while he had not seen individuals lose their jobs for reporting an injury, he 

had heard stories.  Claimant testified that he remained on the job the rest of the day and clocked 

out and went home at the end of the shift, 5:00 or 5:30 p.m., which was his usual time.

Claimant asserts that he experienced pain both as he walked out to his vehicle and on the

drive home.  Upon arriving home the testimony of the claimant reflects that he got in the bathtub

and took a hot shower and thereafter tired to relax as he sat on the couch.  After eating supper

claimant testified that he went to bed with his back still hurting.

Claimant’s testimony reflects that on October 22, 2004, at approximately 6:30 a.m., he

reported his injury to Mr. Farquhar.  Claimant noted the he arrived at the job site early before

everybody started working.  Regarding Mr. Farquhar’s response, the testimony of the claimant

reflects:

If I’m not mistaken he did ask me why I didn’t report it, and I 
told him I thought it may have been a pulled muscle, or something.  I’m 
not for sure about that, but he told me, he said to return home and he would
call Dr. Jacobs and make me an appointment and call me and notify me 
what time the appointment was. (T. 28).

The claimant was later seem by Dr. Jacobs at approximately 9:30 a.m. on the morning of October

22, 2004.  Claimant maintains that while the appointment with Dr. Jacobs was scheduled by Mr.

Farquhar the bill has not been paid.  Claimant testified that Dr. Jacobs prescribed some

medication, directed him to remain off work and scheduled a return appointment.  Claimant

asserts that he furnished the off-work slip to Mr. Farquhar.

The claimant testified that he followed up with Dr. Jacobs approximately three (3) days to

a week after the initial visit.  Claimant’s testimony reflects that the medicine which was
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prescribed by Dr. Jacobs did not work.  During the follow-up visit claimant testified that he was

referred for an MRI scan in Jonesboro.  Claimant’s testimony reflects that the bill for the MRI

scan has not been paid.  Claimant asserts that during his follow-up visit with Dr. Jacobs after the

MRI scan he was again directed to remain off work and referred to a surgeon.  The claimant

selected Dr. Gregory Ricca, a Jonesboro neurosurgeon.  Claimant asserts that he furnished each

of his off work slips to Mr. Farquhar.

Claimant testified that saw Dr. Ricca on November 18, 2004, pursuant to the referral of

Dr. Jacobs.   Claimant asserts that Dr. Ricca furnished him a sample of Celebrex and directed

him to see a physical therapist in Wynne.   Claimant maintains that he did not realize any benefits

from the Celebrex.  Claimant attended physical therapy at Cross Ridge Community Hospital in

Wynne through December 20, 2004, however asserts that same was not effective in relieving his

symptoms attributable to the October 21, 2004, accident.  Claimant provided the off-work slips

that were furnished by Dr. Ricca to Mr. Farquhar.  

Claimant asserts that after completing his physical therapy he did not follow-up with Dr.

Ricca because he was not provided a return appointment.  Claimant explained the Dr. Ricca

wanted him to have a myelogram, and he did not have the $700.00, for the procedure.  Further,

claimant testified that he could not afford to return to Dr. Ricca because “they wanted money up

front”. (T. 34).  Claimant maintains that he was never released by Dr. Ricca to return to work. 

Further, the testimony of the claimant reflects he did not receive any further medical treatment in

2004, following the physical therapy.  Likewise, claimant testified that he did not receive any

medical treatment for his back in 2005.

The testimony of the claimant reflects that in 2006, he received medical treatment from a
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nurse practitioner, Travena Springer, in West Memphis.  According to the claimant the medical

treatment provided by Ms. Springer included medications, which included an anti-inflammatory,

muscle relaxers, and pain pills.  Claimant asserts that the treatment by nurse practitioner Springer

was not helpful.

Claimant acknowledged prior back problems.  Specifically, in 2001 claimant underwent

surgery relative to his back.  Claimant did not assert a work-related injury as the source of his

2001 back difficulty and ultimate surgery.  The testimony of the claimant reflects that the 2001,

injury and surgery was in the same area of his low back as his present difficulties.  Claimant

maintains that he made a full recovery from the 2001 injury and surgery.  Dr. Ricca preformed

the 2001 surgery.  Claimant denies that he had any back problems following his release after the

2001 surgery, until October 21, 2004.  

In describing his daily activities prior to October 21, 2004, the testimony of the claimant

reflects:

Out in the yard playing with the kids, working on vehicles.
I had a little garden planted.  I helped my wife around the house on 
my days off as far as cleaning beds, washing clothes, dishes. (T. 36).

Prior to the October 21, 2004, accident, claimant denied that there were things that he attempted

to do but had to cease because of pain.  Claimant maintains that the afore has not been the case

since the October 21, 2004, accident:

Yes, sir.   I’m not able to pick up anything heavy at all without
hurting.  The household activities I still do some, but they are limited.  I
don’t carry laundry baskets.  If I fold laundry I do it in front of the washer
and dryer.  If I make the bed I just pull the covers up, stuff like that, but 
As far as lifting and stuff, I can’t because it causes me to hurt rally bad. (T. 37).

The claimant presented testimony regarding the financial difficulties he has experienced
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since his October 21, 2004, injury, to include the fact that he lost his van which was his source of

transportation for his children.  Additionally, claimant noted that his wife had to go work.   

The testimony of the claimant reflects that he is an assistant pastor at Cross Roads

Regional Church of God and the youth pastor, with duties which include teaching the youth and

sometimes preaching.  Claimant denies that he has worked any at all since October 21, 2004, nor

has he made a job application anywhere or filed for unemployment benefits.  The claimant has

made an application for Social Security disability benefits, however was denied due to his age.

Claimant maintains that he would work if there was work available for him which did not

involve lifting.  Claimant explained that the reason he has not sought any type of work, even

sitting, is because he “hurt all of the time”. (T. 38).   

The testimony of the claimant reflects that at some point Mr. Farquhar conducted an

investigation to determine who he was helping unload the rebar.  Claimant maintains that he

talked to Jose Sanchez the day he identified the young man the he was helping.  Regarding the

investigation by Mr. Farquhar, claimant’s testimony reflects that Mr. Farquhar gathered the

Hispanics, which were employed by respondent-employer.  From the group, which was more

than ten, claimant testified that he identified the individual that he was helping at the time of his

injury, however he does not know his name.  

Claimant testified that while his wife took him to the job site when he identified the

individual, she was not at the location where he identified the individual and did not see him

point out the individual.  The testimony of the claimant reflects that neither John Culver or

Anthony Crum was present, just the Hispanic employees of respondent.

Claimant denies that he ever had a discussion with anyone at respondent prior to October
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21, 2004, about needing to get hurt so he could claim some workers’ compensation benefits.

During cross examination claimant was questioned regarding statements made by Mr.

Farquhar during his deposition.  Claimant denies that on the morning of October 21, 2004, at

approximately 9:30 he told Mr. Farquhar that he needed to go to school and pick up his daughter. 

While the claimant concedes that Mr. Farquhar is correct about the fact that he left that morning

and went to the school to pick up his daughter, he denies that he had a conversation with Mr.

Farquhar regard the matter.  Claimant testified that it was a supervisor named Melvin with whom

he had a discussion regarding his daughter.  Claimant also maintains that Melvin sometimes

supervised his employment activities.

Claimant agreed with the statement of Mr. Farquhar that when he returned to work at

1:30 p.m. on October 21, 2004, after attending to his daughter, he did not report his back injury. 

Claimant acknowledged that Mr. Crum, to whom he mentioned the back injury on October 21,

2004, is his first cousin.  The testimony of the claimant reflects that Mr. Crum is 28 years older

than him, that they do not live in close proximity of each other, and that they do not do things

together.  Claimant acknowledged that Mr. Crum did get him the job with respondent.

Claimant acknowledged the he and Mr. Culver are friends and have been so for five to

seven years.  Claimant testified that sometimes he and Mr. Culver do things together.  The

testimony in the record reflects that a single piece of rebar of approximately 15 ft in length would

weigh approximately 7 ½ pounds. 

Claimant concedes that he had ample opportunity to report his October 21, 2004, injury to

supervisory personnel on the day of its occurrence.  The claimant testified that he was not aware

that the individual that he identifies as the one that he was helping when he hurt his back denied
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that he was working with the claimant.  Clamant disputes the deposition testimony of Mr.

Farquhar that he never picked anyone out who agreed that he was working with him on the date

of the injury.  Claimant insist that “I picked a young man out”. (T. 45).  

Claimant described as not being true the statement of Mr. Sanchez that had said that he

was going to get hurt in or to get money for a workers’ compensation claim.  Claimant concedes

that Mr. Sanchez gathered the Hispanic employees of respondent.  Further claimant concedes that

the name of “Salvador Morales” sounds familiar as the individual he identified from the group as

the one he was helping at the time of his injury.  Claimant testified that he never asked anybody

the name of the individual that he pointed out as the one he was assisting at the time of his injury. 

Claimant added that he was not provided the opportunity to inquire as to the name of the

individual:

I was called from my home to identify the young man, and when
I identified him, I left. (T. 47).  

Claimant’s testimony reflects that at the time of his 2001, back complaint he reported to

Dr. Ricca symptoms of pain in the left thigh, down in the left leg, with numbness and tingling

into the foot.  Claimant maintains that the afore symptoms are similar to his present complaints. 

During the 2001 back problem claimant provided a deposition in which he relayed that he did not

know how he hurt himself and that his symptoms had a gradual onset.  Medical bills associated

with the 2001 surgery were paid by Medicaid.

The claimant estimated that he filed for Social Security disability benefits in late 2005 or

early 2006.  Claimant concedes that neither of his physicians recommended that he file for Social

Security Disability benefits.
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The claimant underwent back surgery at two levels in 2001, and estimates that he was off

work following the surgery for approximately four months.  Claimant testified that following the

surgery he did not avoid bending, twisting, straining, and tugging in the types of jobs he sought.

Claimant acknowledged that taking a hot shower was something that he did when his

back was bothering him between 2001 and 2004.  Claimant later testified that between his release

by Dr. Ricca following his 2001 surgery he never had back pain until the October 21, 2004,

injury. (T. 50).  

Claimant’s testimony that he was unaware that the MRI reflected finding on the right side

while his complaints are on the left side.  Claimant concedes that he was discharged from the

physical therapy on December 20, 2004.  

Claimant maintains that while the did not seem medical treatment in 2005, he

nevertheless experienced constant and sometimes severe pain in his back, hip and down the leg. 

Further, claimant asserts that at times during the 2005 period he felt like he needed to go to the

doctor.  Claimant acknowledged going to the emergency room on February 14, 2005, for nasal

congestion and a cold.  The February 14, 2005, emergency room record reflected the history of

the claimant’s past surgeries relative to his back, carpal tunnel, and tonsils.  Claimant offered as

an explanation his failure to relay complaints of severe back pain growing out of the October 21,

2004, accident at the time of the February 14, 2005, emergency room visit:

It may not have been hurting severely at that time.  I was 
sick. (T. 53-54).

Claimant concedes that he did not go to the emergency room on in 2005, on either of the

occasions that his back pain was severe and incapacitating.  The medical records reflects that the
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claimant was again seen at the emergency room on May 16, 2005, for an earache.  Claimant

attributes the “no difficulty” entry relative to his “musculoskeletal” as a failure of the emergency

personnel to inquire.  Claimant testified that the cost of the emergency room visits were paid for

either by charity or one of the bank loans taken out.  

The claimant was seen by nurse practitioner Springer in April 2006.  The testimony of the

claimant reflects that he was able to get medical treatment in April 2006 because his mother

agree to pay for a physician.  Regarding a worsening in his physical condition in April 2006,

claimant testified:

Yes, sir.  Sometimes it was hurting.  I mean, it hurt just 
constantly and then they finally agreed to pay for it. (T. 56).

Claimant attributed the activities of sitting down too long, standing up too long, laying down too

long to causing his pain to become worse.  

When the claimant returned to nurse practitioner Springer in June 2006, he relayed that he

was now having upper back and arm pain.  Claimant testified regarding the location of the upper

back pain:

It was right in between my shoulder blades and it felt like 
it was going down into my elbows and my arms. (T. 56).

Claimant also described symptoms of tingling, and irritating pain.   Claimant described the onset

of his upper back and arm pain as gradual onset in nature.  Claimant denies any trauma

associated with the upper back and arm complaints.

During an August 2006, visit to nurse practitioner Springer claimant relayed complaints

of numbness and tingling in both feet.  Claimant is uncertain when the symptoms started on the

right side.   During a visit of August 31, 2006, claimant relay a history of fours of having pain on
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the right side that radiated from the hip down into the ankle and into the toes.  Claimant testified

that he was referred to Little Rock for an MRI scan, which disclosed changes that were not

present during the previous MRI scan.  Claimant was returned back to Dr. Ricca in October

2006.

Regarding the October 21, 2004, accident, claimant ‘s testimony reflects that he did not

mention his back injury to the Hispanic that he was helping move the rebar.  Claimant noted that

the pain started in the center of his back.  Claimant denies that in August 2005, he participated in

such activities as shopping, being at restaurants, went fishing and had cookouts.  

The testimony of the claimant reflects that while he was provided instructions on the

proper method of lifting by Dr. Ricca at the time of his release from the 2001 surgery, he was

nevertheless released to full duty.  

The claimant testified that the meeting to identify the Hispanic that he was assisting at the

time of his injury occurred a week and a half to two weeks following the October 21, 2004,

injury.  The claimant testified with certainty that Mr. Salvador Morales was the individual that he

was assisting at the time of his injury. (T. 63).

The claimant was employed at Farmer Supply at the time of his 2001 back injury and

surgery, however he denies that a workers’ compensation claim was filed as a result of same. 

Claimant testified that he was off work from Farmer Supply for a total of four to five months, to

include the six weeks of recovery from the surgery by Dr. Ricca.  

The testimony of the claimant reflects that her returned to work at Farmer Supply in

February or March 2002, following his last visit to Dr. Ricca in connection with the 2001

surgery.  Claimant maintains that he continued in his employment with Farmer Supply until
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2004, when he was laid off.  Claimant noted that within a day or two of the layoff he began his

employment with respondent.

The wife of the claimant, Mrs. Melissa Taylor, was available to provide testimony

relative to the claimant’s claim.  The parties stipulated that if called to testify her testimony

would corroborate that of the claimant’s relative to his physical complaints after arriving home

on October 21, 2004, as well as the claimant’s health status prior to October 21, 2004.  

The testimony of John Culver was obtained in a recorded statement on November 1,

2006.  At the time of his recorded statement Mr. Culver was employed as a welder, and pipefitter

with PMSC [Plant Maintenance Service Corporation] in Memphis, Tennessee.  At the of his

employment with respondent Mr. Culver was laid off from his job with PMSC, where he has

been employed off and on for 12 years.  

Mr. Culver commenced his employment with respondent in June/July 2004 and continued

for five to six months, when he was laid off due to lack of work.  Regarding his job duties with

respondent, Mr. Culver testified:

Fit pipe, weld, and just anything really.  Whatever they wanted
us to do, we done.  Anywhere from digging ditches to pouring concrete,
whatever. (CX. #2, p. 5).

While Mr. Culver testified that Mr. Douglas Farquhar was is supervisor, he did not “think” the

Mr. Jose Sanchez had supervisory authority.  Mr. Culver’s testimony reflects that he worked with

the claimant during his employment by respondent:

We fit a lot of pipe together and buried a lot of pipe, underground
pipe.  We operated dozers and backhoes, a lot of different stuff. (CX. #2, p. 5-6).

Regarding the work schedule of employees of respondent, Mr. Culver testified:
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Well, when it started out, we had to be at work at 6:00 in the
morning, but I think later on we got to where they - - with the time change
or whatever, we started going in at 7:00, so, you know - - but we was
working 10, 12 hours a day. (CX. #2, p. 6).

Mr. Culver’s testimony reflects that his employment with respondent spanned October 2004.  

Mr. Culver testified that he recalled a specific incident wherein the claimant hurt himself at 

work:

We were working together, and I think that day we was digging
a ditch.  There was a leak or something we was working on.  We was
digging it out and replaced the pipe.  Somebody backed up there with a 
trailer load of rebar.  Sam went over there helping somebody unload it,
and later on the told me, “Man, I hurt my back when I was lifting that 
rebar.” (CX. #2, p. 6-7).

Mr. Culver’s testimony reflects that the incident involving the claimant occurred during he

morning.  Mr. Culver maintains that he could tell that the claimant had injured his back based on

his observations:

He said that he had - - he thought he had pulled a muscle or 
something in his back, and he didn’t, you know, he didn’t really say no
more until later on that afternoon, he - - when we were unloading that
furniture - - we were unloading some furniture, and he said he wasn’t 
going to be able to do it because his back was hurting too bad. (CX. #2, p. 7).

Mr. Culver noted that the furniture involved was metal shelves and other items that was going in

the water treatment plant, with weight comparable to lifting a refrigerator.  Mr. Culver maintains

that he and Anthony Crum unloaded all of the items, and that the claimant relayed that he was

hurting too bat to help.  Regarding the claimant’s continue presence during the unloading, Mr.

Culver testified:

Well, see - - well, he went - - I think he went home earlier that
day.  He had a family emergency or something.  I don’t know.  But he 
come back, and after he had come back is when we was unloading the
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furniture.  I think at the end of the day is when we was unloading the 
furniture.  His back was hurting him too bad to help me. (CX. #2, p. 8).

While Mr. Culver testified that he was uncertain if the claimant reported the injury to Mr.

Farquhar, he does recall that both he and Anthony Crum told the claimant he needed to report it. 

Mr. Culver testified that he worked with Jose Sanchez a “little bit” during his employment with

respondent.  Mr. Culver denies that he was summoned along with a group of employees of

respondent by Mr. Sanchez to a meeting regarding the claimant’s injury.  Mr. Culver explained

that he was laid off approximately a week or two following the claimant’s injury.  

Mr. Culver testified that he wrote out a statement about the accident shortly after its

occurrence at the request of the claimant.   Mr. Culver’s hand written statement recites, “ This is

what I saw with my own two eyes.  Sam was helping unload some rebar and he said, ‘I hurt my

back.’”   Mr. Culver testified regarding the circumstances surrounding the writing to the

statement:

It was - - well, Four Thirteen had sent Sam to a doctor here 
in town, I think one or two times, I don’t know, but then all of a sudden
they wouldn’t - - they told him they wasn’t going to pay for his doctor
visit or something.  It wasn’t but just a couple of days, maybe three or four
days after the incident that I wrote that.  He come and asked me about that
because they didn’t want to pay for his doctor bill or something, I don’t
know. (CX. #2, p. 10-11).

Mr. Culver acknowledged that the claimant’s cousin, Anthony Crum, got him the job

with respondent.  Mr. Culver’s testimony reflects that he knew the claimant before going to work

for respondent because they lived in close proximity to each other in an apartment complex.  Mr.

Culver denies that he and the claimant socialized:

Well, no, not really.  I mean, we’re not no real good friends
or nothing.  Like right now, I hadn’t seen him in months until just here
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the other day. (CX. #2, p. 11).

During his employment with respondent, Mr. Culver described the claimant as a good worker

and a hard worker, as well as trustworthy and honest.  Mr. Culver lives in Wynne and the

claimant lives in Colt.

Mr. Culver testified regarding a conversation he had with Mr. Farquhar about the

claimant’s injury:

Doug asked me and Anthony both, “Did this boy get hurt on
this job or not that you all know of?”  We said, “Yeah.”  Both of us
said, “Yeah, he - - as far as we know.”  And that’s - - than that’s why
- - after that is why Sam come and asked me to write that statement. 
(CX. #2, p. 16).

The testimony of Mr. Culver reflects that at the time of the claimant’s injury they were working

at a water treatment plant in Wynne, Arkansas.  Mr. Culver testified regarding the location of Mr.

Farquhar on the date of the claimant’s injury:

Well, see, a lot of times, like on Wednesdays or so, he would go to
I think Texarkana or wherever he lived, and he wouldn’t be back until Monday.
Now, I don’t now [know] if this was one of those weeks or not, but I do 
know we told Sam, “Hey, you need to tell Doug that you got hurt, “ or
 whatever, and - - (CX. #2, p. 17).

Mr. Culver learned after the October 21, 2004, incident that the had previously injured his

back.  The testimony of Mr. Culver reflects that Anthony Crum was a lead man at the job.  Mr.

Culver also provided testimony regarding the claimant identifying the individual that he was

assisting at the time of his injury:

Right.  The only thing I remember - - I don’t remember Mr.
Sanchez doing it, but I do remember them asking Sam to pick out 
one of the Mexicans that couldn’t speak English - - he asked him, 
“Which one of them was you helping unload rebar.”  I don’t remember
who done it.  It might have been Doug, it might have been Sanchez.
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I don’t know.  But I know that Sam pointed out the man that he was 
helping unload the rebar, if that’s what you’re getting at. (CX. #2, p. 19).

During his recorded statement of November 1, 2006, Anthony Crum, who is employed

Pachal Heating & Air, as an installer, testified that he was employed by respondent-employer for

a period of approximately one year from March 2004 through March 2005, at which time he was

laid off.  Mr. Crum’s job duties with respondent entailed doing the underground piping and

setting equipment, running a backhoe, trackhoe and some shoveling.  Mr. Crum identified

Douglas Farquhar as the supervisor and Jose Sanchez as the foreman on the job of respondent. 

Mr. Crum was a lead man on the job.  Mr. Crum explained regarding the various supervisory

positions:

Yeah, he was a foreman out there.  My understanding of the whole
ordeal was that, you know, it was based on salary, and I was getting $18
at that time.  I started out at $14 and moved up to $18, so - - and he specified
at one time that he only paid his foreman $18.  So I’m not really sure.  They
may have a different story on that deal, I don’t know. (CX. #3, p. 5).

Mr. Crum testified that he usually worked side by side with Jose Sanchez, however when Mr. 

Farquhar was not on the job site Mr. Sanchez was in charge.

The claimant is the first cousin of Mr. Curm.  Mr. Crum’s testimony reflects that he was

the one that got the claimant of the job.  Mr. Crum testified regarding the claimant’s activities on

the job:

He helped me.  He was a helper, and he helped me install the piping
and the railing and things like that, set equipment.  He helped me do all those
things. 

I was a journeyman there and he was a helper.  So when he worked
with me, you know, I was in control of everything. (CX. #3, p. 5-6).

Mr. Crum testified that he was never given instructions by respondents on what to do in the event
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that someone got hurt or he was hurt.  Mr. Crum’s testimony reflects the actions he would take, 

in the event he was injured on the job:

You were supposed to tell Doug.  I mean - - yeah, that would
be the person.  Sam come and told me he had got injured, and I instructed
him to go let Doug know at that time, soon after.  As soon as he told me,
that’s what I instructed him to do. (CX. #3, p. 6).

Mr. Crum noted that while he could not remember the date of the claimant’s reporting, he did 

recall it was before lunch on the date of the occurrence.  Mr. Crum testified that as far as he knew 

the claimant did not report the injury to Mr. Farquhar, believing it was “just a pulled muscle”. 

(CX. #3, p. 7).  As a consequence of the afore, Mr. Crum testified that he cautioned not to do any

heavy lifting.   In furtherance of he afore, Mr. Crum testified:

We had some - - to unload a truck, and it was pretty heavy, and I
told him that me and John Culver would unload it and load it into the other
trailer that we was suppose to be loading it into. (CX. #3, p. 8).

Mr. Crum’s testimony reflects that while the claimant was present and stood around for the rest

of the day he did not assist in unloading the cabinets from the truck.  The testimony of Mr. Crum

reflects that the claimant told him he got hurt while “helping some other workers pick up some

rebar and move it”. (CX. #3, p. 8).

In addition to being the claimant’s first cousin, Mr. Crum testified that they are also

friends who socialize together:

Well, yes, sir.  Ever since - - well, I’ve left there, so I don’t really
socialize anymore with him. (CX. #3, p. 10).

The testimony of Mr. Crum reflects that he is approximately 13 years older than the claimant.

Mr. Crum described the claimant as a “fair” employee because of the way he worked. 

Mr. Crum explained:
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Well, most of the time he’ll do what he’s supposed to do, and 
then sometimes he’ll get a notion not to. (CX. #3, p. 11).

An example of an assigned task that the claimant might fail to perform would be digging a ditch

with a shovel.  Mr. Crum testified that if instructed to do so, the claimant would assist or lend a

hand in unloading rebar, however if he was so instructed he “probably” would not assist on his

own.  

The testimony of Mr. Crum reflects that he is unaware whether the claimant was

instructed to assist in unloading the rebar n the date of his injury.  Mr. Crum did not witness the

claimant’s injury, however testified:

I did not see him.  He let me know - - it was probably five or 
ten minutes later after the fact, but I was doing something else and I
didn’t get back around there until - - but as soon as I got around there,
he informed me that, yeah, he got hurt. (CX #3, p. 12).

Mr. Crum described the claimant as trustworthy and honest.  Mr. Crum was aware of the 

claimant’s prior back injury, which occurred two to three years earlier. (CX. #3, p. 12-13).  

The testimony of Mr. Crum reflects that when the claimant came in the day following the

injury he was sent to the doctor by respondents.  Mr. Crum testified that he saw the claimant

point out the individual, a Hispanic, that he was assisting at the time of his injury.

Mr. Crum testified that the claimant received his instructions or job assignments from

either Mr. Farquhar, Mr. Sanchez or him.  Regarding his knowledge of the clamant’s prior back

surgery, Mr. Crum testified:

Just that he had to have an operation earlier.  I don’t know
exactly when it was.  But that’s all I know about that. (CX. #3, p. 16).

Mr. Crum testified that he had no recollection of Mr. Farquhar visiting with him about the
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claimant’s injury:

As far as I remember, no.  I mean, he had mentioned it to
me, but other than sitting down and asking what went on, I mean, even
if he did ask me, you know, I’d have said the same thing.  I wasn’t 
around when he got injured, so that would automatically exclude me
from anything. (CX. #3, p. 17).

In his December 20, 2006, recorded statement Mr. Jose Sanchez reflects that he last

worked for respondent in December 2005 when the job was finished and he did not want to go

with them to the new job site.  In October 2004, Mr. Sanchez worked for respondent on a job site

in Wynne, Arkansas.  Mr. Sanchez testified regarding a conversation that he observed involving

the claimant prior to October 21, 2004:

.     .     .     .   You know, he wasn’t talking to me and I wasn’t 
talking to him, but we were just talking, you know.

There’s four or five of us just talking.  And him and his cousin
were talking about getting hurt.

He said, “I’m going to get hurt.”  It might take me years maybe,
but I’ll get my money one way or another.

I don’t remember the date, but it was before he told them that he
was hurt. (RX. #2, p. 4).

Mr. Sanchez testified that the claimant was aware that he was a supervisor at the time to the

above conversation.  Mr. Sanchez testified that he responded regarding the conversation:

I told him, both him and his cousin, that I was not the right person
to be talking to about this stuff, that I was a supervisor over there, and I
couldn’t lie for him or neither one of them or the company. (RX. #2, p. 5).

Mr. Sanchez offered that the conversation occurred three or four days prior to the time that the

claimant reported having suffered an injury.   In terms of the individuals that were present during

the conversation, Mr. Sanchez testified:
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Let me think.  Well, it was me - - I can’t remember the names
anymore, but there was me, Anthony, and a guy that we used to call white
boy, which is also from Wynne, Arkansas, and another guy, but I can’t 
remember his name or nothing.  But I can’t remember the white boy’s name.
That’s what we used to call him. (RX. #2, p. 7-8).

By way of further identifying “White Boy”, Mr. Sanchez noted that he worked with Mr. Crum 

and that he was hired as a welder. 

The testimony of Mr. Sanchez reflects that after the claimant reported that he had suffered

a work related injury he was asked by Mr. Farquhar to get everybody together.  Mr. Sanchez

testified that he gathered the employees in the office:

I can’t remember exactly how many people, but there was maybe
eight.  And the reason was Mr. Taylor was to pick the one he was working
with the day he got hurt.

Yeah, because he told us that he got hurt working with one of the
guys from Texas.

So I got everybody together.  He picked the one, and I asked that
one the he picked, and he said, “No, I wasn’t working with him.”  The guy
that he picked, he was from Texas, but the guy that he picked, actually, I
think it was the first or second day that he was working with us on that job.
(RX. #2, p. 5-6).

The testimony of Mr. Sanchez reflects that while he questioned everybody on the job site he was

unable to find anyone who knew anything about helping the claimant pick up rebar:

Nobody was working with him at the time that he got hurt and 
nobody knew nothing. (RX. #2, p. 6).

     
Regarding the claimant’s activity at the time of the injury alleged, Mr. Sanchez testified:

 Well, nobody knows exactly what happened, but I’m going by what
he told me.  He said that he was picking up some rebar, which it’s about 20
foot long, half inch.  The rebar that we used to use in the area that he was 
supposedly working used to take three bars, and so there was three bars about
20 foot long, half inch thick. (RX. #2, p. 9).
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Mr. Sanchez maintains that the claimant was working in an area called fill dirt and rebar for the

compilation tank, which was a ditch about 30 to 35 feet long and about six inches deep.  As to

who the claimant was working with at the time of the injury alleged, Mr. Sanchez testified:

He picked a worker out, and he told me he was working with
that guy and he wasn’t.  So, I mean, it was hard for me to, you know,
know where everybody was because I had a bunch of things going on.
I have one guy at one place, and then when I was looking for him, he
was at a different place, you know, without telling me or just talking to 
his older friend, but I remember I put him in that place, that’s all I can 
remember. (RX. #2, p. 10).

Mr. Sanchez added that the claimant’s assigned job duty was to hold the bars for another guy to

tie them off with tire wire.  Mr. Sanchez disputes that a backhoe could enter the area where the

claimant was working:

It was not with a backhoe.  We were using a crane, because at the
time we had all the buildings around, and there was no way for a backhoe
to get in. (RX. #2, p. 11-12).

Once the crane lowered the rebar, Mr. Sanchez testified regarding the claimant’s duties:

Only thing he had to do was to unhook it from the crane.  When he
got there, we had the rebar already in place.  All he was supposed to do 
was just pick it up and take it over to the ditch one at a time.  We didn’t
tie it two at a time, just one at a time. (RX. #2, p. 12).

Mr. Sanchez offered that the rebar was located approximately two feet from the ditch and the 

claimant’s only job responsibility was to pick the rebar up, put it in the ditch, and hold it in place 

while someone tied it.  Mr. Sanchez denies that the claimant’s job assignment was digging a

ditch or working on a pipe somewhere.  Further, Mr. Sanchez testified that the claimant was not

working with Anthony Crum or John Culver at that time.  Mr. Sanchez asserts that the claimant

relayed that he was working with a fellow from Texas holding rebar. 
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Mr. Sanchez’s testimony reflects that he was the job foreman and responsible for

assigning the claimant’s job task on October 21, 2004:

I told him to go and get over there with the guy, you know to 
help hold the rebar, and then after that I went to another place, and 
that’s all. (RX. #2, p. 14).

Mr. Sanchez testified that the only time he saw and talked with the claimant on October 21,

2004, was in the morning when he gave him his assignment.  The testimony of Mr. Sanchez

reflects:

Well, I didn’t see him at all after that.  But I told him to go help
white boy.  You know, they were supposed to put that rebar in place, and 
whether he did or not, I don’t know. (RX. #2, p. 15).

Whether or not the claimant unloaded or lifted any rebar after being given his job assignment, the

testimony of Mr. Sanchez reflects:

No, but if they worked any - - well, he was talking about - - no,
because all the rebar we had on that place already, and I was the one 
flagging the crane. 

If they were to - - had to bring some rebar inside, it might have
been me and the crane operator.  (RX. #2, p. 15).

With respect to the individual that the claimant identified as assisting at the time of his

injury Mr. Sanchez testified:

Exactly.  I asked him if he was working with Sam, and he said, 
“No.”  He said, “I never met him before.  I haven’t worked around him.
I wasn’t with him yesterday.  I worked on another thing.” (RX. #2, p. 16).

The testimony of Mr. Sanchez reflects that the individual identified by the claimant was Salvador

Morales.  Mr. Sanchez’s testimony reflects that while the claimant’s wife drove him to the

meeting at which he identified Mr. Morales as the worker he was assisting, he did not remember
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if she got out of the car.  

Mr. Sanchez denied that the claimant ever reported to him that he had injured himself on

the job.  While Mr. Sanchez testified that he believe that the claimant went to the doctor, he did

not know for sure.  Further, regarding any knowledge of a prior back injury of the claimant, Mr.

Sanchez’s testimony reflects:

I’m not going to lie, but I think I heard something about that.

That he pulled the same thing with another company. 

He got hurt, and something about he got caught or something like
that. 

Well, supposedly that’s what he said, that he got hurt, and when they
start investigating everything, they found out that he was lying about it, 
and he called the whole thing off.  But that’s - - I’m going to say again,
don’t make me a liar, but that’s something that I heard. (RX. #2, p. 17-18).

Mr. Sanchez testified that on October 21, 2004, the claimant was assigned to work with 

white boy that day:

Yes, sir.  Because they were pretty much friends, and I was trying
to keep, you know, friends with friends and just like that, so they can work
more comfortable. (RX. #2, p. 18).

Mr. Sanchez testified that the claimant was friendly, and while not a hard worker he was not lazy. 

“He was just doing his job”.  Mr. Sanchez added:

The one thing, he used to work best with - - work best with
white boy and Anthony Crum. (RX. #2, p. 19). 

Mr. Sanchez’s testimony reflects that while the claimant did work with other individuals he did

not do so well because they were Hispanic and he could not understand the language.  Mr.

Sanchez testified that there were job assignments that the claimant turned down:
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Well, sometimes, you know, if I would say, “Well, can we 
help this guy to do this?” Well, you know, “I didn’t apply for that 
kind of job,” so I was like, “Okay.”

I don’t remember exactly, but, you know, like sometimes with 
the shovel.  I was hired with the shovel, in case there was note inside
and stuff.  I tried to keep everybody going in their job description and
things like that.  I don’t remember exactly what kind of job that he turned
down. (RX. #2, p. 20).

Mr. Sanchez concedes that the claimant followed or would try to followed specific directions.  

The testimony of Mr. Sanchez reflects that safety meeting were held weekly, and that the

immediate reporting of work-related injuries to either him or Douglas Farquhar was discussed

among other topics.  

In describing the work performed by the employee referred to as “white boy”, Mr.

Sanchez testified that he was a hard worker:

Yes.  He will try his best every time.

Everything, from trying rebar, welding the pipe, pipefitting.  He
would try everything.  He wasn’t scared to learn and he didn’t mind. 
(RX. #2, p. 23). 

Mr. Sanchez ultimately confirmed that John Culver was the individual he referred to as “white

boy”. (RX. #2, p. 24).  Mr. Sanchez noted that he would trust Mr. Culver more so the Mr. Curm,

to include his reporting of the claimant’s injury.  (RX. #2, p. 25).  Mr. Sanchez testimony reflects

that he would never hire Anthony Crum again because he did not know what he was doing.  Mr.

Sanchez noted that most of the things that Mr. Crum did had to be done over again.

In his December 20, 2006, recorded statement, Mr. Douglas Farquhar testified that he has

been employed by Coker Building Company of Texarkana, Texas since September 2006.  From

1983 until December 9, 2005, Mr. Farquhar was employed as a job superintendent for
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respondent-employer.  The testimony of Mr. Farquhar reflects that he was unaware of the

claimant’s prior back surgery or back problems before October 21, 2004.  Mr. Farquhar testified

regarding his recollection of contact that he had with the claimant on the morning of October 21,

2004:

Yes, because he came to me about, oh, approximately 9:30, 
to me, and said that he needed to go to the school and pick up his daughter.
So I said that would not be any problem.  I tried to be as flexible with my
employees as I could.  And then he returned back at around approximately
1:00 or 1:30 that afternoon. (RX. #3, p. 4-5).

It is undisputed that the claimant did not report an injury regarding his back to either Mr.

Farquhar or Mr. Sanchez on October 21, 2004.  Mr. Farquhar testified that when the claimant

returned to the job site on the afternoon of October 21, 2004, he returned to station where he had

been working that morning:

Well, I think the him and Anthony Crumb were installing some pipe
around a blower building.  We had a blower that was blowing air into a 
certain area, and they were installing the pipe in that area.  That’s also in 
the same area as where the people were doing the trench drain that required
rebar that supposedly that he helped unload, all within 20 feet of each other.
 (RX. #3, p. 5).

Mr. Farquhar’s testimony reflects, regarding the rebar:

Well, it’s a number four rebar, which is half inch diameter.  That’s
how it’s classified, and it weighs .668 pounds per foot and the rebar was 
in 20 foot length sections.  And I had four of these number 4's by 20 feet
long going into a little trench drain, ditch, and it was only four of them per
every 20 foot.  Two at the bottom, two at the top, spaced out 12 inches
apart.  And in this area where they were working at, the length of that trench
drain was only approximately 60 foot long.  So I know that wouldn’t have
been more than 12 bars that would have been bought in at that one location,
because the trench drains were also at other locations but we wouldn’t 
stack it all up in that one place. (RX. #3, p. 5-6).

Mr. Farquhar testified that he did not observe the claimant exhibiting any problems getting
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around on the afternoon of October 21, 2004.

On October 22, 2004, at approximately 7:00 a.m. the claimant reported having suffered a

back injury on October 21, 2004, to Mr. Farquhar:

Well, he said that - - Sam came to me and told me that he had hurt
his back yesterday helping a Mexican unload some rebar.  So I call Jose - - 
because some of our Mexicans didn’t speak very good English.  So I called
Jose Sanchez, which was my foreman, and I said, “Jose, this is what we got
here.”  I said, “You need to go out there and find out who Sam was with,”
so they could write up as a witness.  You know, if this man was on the other
end of the rebar, that’s the one that I need as a witness.  At that time he did 
not say anything about John Culver.  So Jose went out, and, of course, Sam,
he couldn’t pick out the man that he was helping.  So Jose gathered them 
all up together that same morning and couldn’t never find out who was helping
him.  Sam couldn’t pick him out. (RX. #3, p. 7).

Mr. Farquhar testified that the individual that the claimant pointed out relayed that he was not

there the day of the incident.  The testimony of Mr. Farquhar reflects, regarding his investigation

of the claimant’s claim:

Right.  When we gathered them all up here, you know, Jose explained
to them what was going on, and they tried to check and basically went down 
them that was working.  We usually knew who was working specifically on 
that job installing the rebar and that trench drain, and so we asked those guys
and they didn’t remember anything about Sam. (RX. #3, p. 8).

Mr. Farquhar arranged for the claimant to be seen by a doctor relative to his reported injury.  The 

testimony of Mr. Farquhar reflects:

Well, I sent him to the doctor that day, because when he came back
on that morning, I went ahead and filled out the accident report on the 22nd ,
on the 22nd , and sent him to our local doctor which we had there, Dr. Jacobs
at 411 Falls Street in Wynne, Arkansas.  And we got back that Dr. Jacobs
said that - - the superintendent said the doctor said that Mr. Taylor had fluid
build up in his back.  And that wasn’t good enough, and the next thing I 
knew that he was going to Jonesboro.  He went to another doctor somehow
and wound up at Jonesboro, and that was the last time basically that I saw
him. (RX. #3, p. 8-9).
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Mr. Farquhar testified that the date of the meeting with the Hispanic employee in an effort for the

claimant to identify the individual he was assisting at the time of his injury was October 22,

2004, that same day that the injury was reported.

Mr. Farquhar’s testimony reflects that while John Culver was working in the area the

claimant was supposed to have been working with Anthony Crumb on the date of his asserted

injury, October 21, 2004. (RX. #3, p. 14).  Mr. Farquhar concedes that he may have had all three

of them working together at that point, however he did not specifically remember that.  Further,

Mr. Farquhar acknowledged that the claimant could have been working with Mr. Culver on

October 21, 2004.  Mr. Farquhar provided an explanation regarding the operating of equipment at

the job site:

The way the forklift was, I wasn’t too critical about one person 
operating it.  If they needed something - - and I tried to make sure everybody 
was instructed about operating it.  It saved me time by being able to “Go
get your materials” and so forth and so on.  We couldn’t wait for one guy to
just come around.  So I did not have one specific guy that operated a piece
of equipment all the time. (RX. #3, p. 16-17).

Mr. Farquhar’s testimony reflects that it would not be unusual for the claimant to assist in

unloading the rebar if he was working in close proximity and observed that assistance was

warranted. (RX. #3, p. 17).  

Mr. Farquhar described the claimant as a “mediocre” employee.  Explaining:

Well, he was - - you know, he wasn’t a real aggressive person about
work.  You know, he was more of a follower, I would say, you know.  Not
real aggressiveness, didn’t show a whole lot of aggressiveness. (RX. #3, p. 20).

Mr. Farquhar testified that he did not give the claimant a specific job assignment, noting that he

was a helper to Anthony Crum in “installing piping and stuff”. (RX. #3, p. 21).
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On November 13, 2006, the parties obtained the deposition of Dr. Gregory F. Ricca, a

Jonesboro neurosurgeon.  While Dr. Ricca was a member of Neurosurgical Associates of

Northeast Arkansas he saw the claimant on December 10, 2001.  Subsequent to the claimed

October 21, 2004, injury the claimant was seen by Dr. Ricca on November 18, 2004.  Dr. Ricca’s

notes relative to the November 18, 2004, visit of the claimant reflects that the claimant had

surgery between L4-L5 on the left, for a decompression (removal of bone and ligaments pressing

on nerve) as well as a removal of a disk rupture at L5-S1 on the left on October 24, 2001.  The

notes further reflect that the claimant did well and returned to work on December 11, 2001.  Dr.

Ricca’s testimony reflects, regarding the history provided by the claimant during the November

18, 2004, visit:

.     .    .    .   And he did well up until the time he reports that he was injured
at work on October 21, 2004.  The injury, that he stated was to his low back,
occurred when he was helping another gentleman move rebar.  He said he 
was putting it down, and he developed significant pain in his low back.
Initially, the pain also went into his right lower extremity.  Now, my notes 
further state that within a week of the onset of his symptoms, the pain also 
moved to the left side and into the left lower extremity.  He also reported
some numbness and tingling in the lateral portion of the left foot, and he had
taken medications which did not help his symptoms. (JX. #1, p. 5).

The examination of the claimant by Dr. Ricca during the November 18, 2004, visit yield marked

lumbar spasms, as well as a well healed incision on the left side of the low lumbar region. 

Further, the claimant’s straight leg raising sign was positive on the left, there was decreased pin

prick sensation in the left L5-S1 nerve root distributions.  Regarding the afore findings Dr. Ricca

testified:

Well, it was consistent with a back injury.  It was consistent with
something involving the lumbar five and sacral one nerve roots on the left.
It was not diagnostic of these. (JX. #1, p. 6).



32

Dr. Ricca, who performed the L4-5 left microdiskectomy on the claimant opined that the 

symptoms observed during the November 18, 2004, examination were not related to the October 

24, 2001, surgery; but rather consistent with the history of the claimant’s October 2004, work 

injury.

Dr. Ricca reviewed the October 27, 2004, MRI scan performed at St. Bernards Medical

Center relative to the claimant.  Regarding the findings on the MRI scan, Dr. Ricca testified:

. . . . .  This showed a disk rupture between lumbar four and 
lumbar five eccentric to the right with compression of his right lumbar
five nerve root.  I also saw postoperative changes on the left at lumbar
four-five and lumbar five-sacral one. (JX. #1, p. 7).

The claimant had a MRI scan performed on September 1, 2001, at Cross Ridge Community

Hospital.  Dr. Ricca distinguished the findings between the two MRIs:

This report says there’s a central disk rupture between four and
five.  That means the disk went straight back in the middle of the canal
as opposed to the left or right side.  This one further states that there’s -
- that the disk rupture is touching both lumbar five nerve roots.  It also 
Said the remainder of the study was normal.  Whereas, my evaluation of 
the MRI that I read to you showed postoperative changes at two levels on 
the left, between four and five and five and sacral one, and it also showed
a disk rupture between four and five on the right as opposed to a central
rupture. 

That is correct.  The 2001 report indicates a central disk rupture.
The report that I read from my notes, actually my interpretation of the 
actual films, not a report, indicated the rupture was on the right as opposed
to centrally, and it also showed post-surgical changes. (JX. #1, p. 8).

In 2001, the rupture was central, based on the report, however, in 2004, the rupture is on the 

right.  

Dr. Ricca testified regarding the impact of 2001 surgical procedures on the claimant’s

spine:
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Yes, it probably does weaken the spine to some extent, not a lot,
but I think it does, because we removed part of the ligaments, we removed
part of the joint.  At one level he had part of the disk removed.  So I think
it weakens the spine a little bit. (JX. #1, p. 9-10).

Dr. Ricca is of the opinion that the claimant’s symptoms are related to the HNP at L5-S1 on the 

left and the lateral recessed stenosis at L4-5 on the left with a broad-based small disk rupture at 

L4-5.  He further opined that the compression of the L5 root on the right was not symptomatic.

Dr. Ricca elaborated regarding the L5 root compression finding with respect to the

claimant’s symptoms:

That’s an indication that there’s a disk rupture on the right, but
that doesn’t mean the disk rupture is symptomatic.  Just as in 2001, I
thought the right lumbar five nerve root was compressed, physically 
compressed, but I did not think it was causing symptoms.  Finding something
structurally does not mean it’s something causing symptoms.  You can’t
always say a structural problem is symptomatic. (JX. #1, p.11).

In his November 18, 2004, report regarding the claimant Dr. Ricca relayed:

Based on the patient’s history, physical findings, and review of the lumbar
MRI, I believe within a reasonable degree of medical certainty that the work
injury of October 21, 2004 is the primary cause of this patient’s symptoms
and need for further treatment. (CX. #1, p. 23).

In terms of treatment, during the November 18, 2004, visit, Dr. Ricca directed the claimant to 

remain off work, recommended physical therapy three time per week for four weeks, prescribed 

Celebrex, and directed a follow-up visit in four weeks. (CX. #1, p. 22-23).  Dr. Ricca explained 

the November 18, 2004, assessment of the claimant:

.   .   .   That means I believe, based on the information provided to 
me by the patient and based on the findings I saw in his examination, that 
his injury at work caused his pain that required treatment, caused his muscle
spasms that required treatment, his symptoms. 

I do not mean that it caused the disk rupture between four and five 
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on the right, because, actually, I don’t - - based on my review of this,
I don’t think that’s causing him any trouble. 

That’s correct, based on my review of these notes.  If you asked
my opinion on these notes of what these findings were, I don’t believe 
the disk rupture on the right is causing trouble, but I do believe he has pain.
I do believe he has symptoms with numbness.  He had findings such as a 
positive straight leg raising sign on the left.  He had diminished pin prick
sensation.  He had muscle spasms.  So I thought he was having symptoms,
that needed further treatment.  And I thought the symptoms, meaning the
pain, spasms, numbness, were from the work injury based on the information
provided to me by the patient. (JX. #1, p. 12-13).

Dr. Ricca noted that the disk rupture is a finding that may or may not cause symptoms.  Dr. Ricca

testified regarding the nature of muscle spasms:

.    .   .   .   Muscle spasms is a guarding mechanism.  Pain causes spasms.
Whatever the cause, a disk rupture that’s pinching a nerve that is causing
symptoms, and infection in a disk space, a broken bone, a tumor, you know,
some cancer, a metastatic cancer to the spine, any of these will cause back
pain, and with pain you will often get spasms as a reflex guarding mechanism,
thereby reducing the range of motion.  So if I said the patient has a good 
range of motion, that means that he did not, or she did not, have spasms.  
That means as they bend forward, they had normal segmentation .  The 
vertebral bodies each are segments, and the disk allows movement of each
of those segments.  Well, muscle spasms would prevent what we call
segmentation, where we feel the spinous process along the back, and they
do not move properly. .   .  (JX. #1, p. 18).

The testimony of Dr. Ricca reflects that at the time the claimant was discharged from his 

care following surgery and recovery on December 10, 2001, he was doing well.  Further, routine 

instructions were reviewed with the claimant.  Regarding the afore, Dr. Ricca testified:

Routine instructions include the importance of good back care the 
remainder of his life.  That’s one of the things I start with.  The degeneration 
of a back is a progressive process like breaking a credit care.  You only get so
many bends.  People who have disk ruptures and have surgery have a high
risk, up to one in ten chance, of having another disk rupture, another surgery
on their spine.  So I recommend avoiding bending, twisting, straining, tugging,
no smoking, sleeping on a firm mattress, good body mechanics, exercising 
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regularly to build the muscles, the abdominal, the flank, and the back
muscles that carry the load, sitting with a pillow behind one’s back to 
maintain the normal lumbar lordosis, the curve to the low back, protect 
the spine from wear and tear.  Everybody’s spine is going to wear out.  Some
people’s spines are built like bulldozers and some are built like Hyundais.
And this is actually the talk I gave my patients.  And you only - - another
thing I tell them is, “It’s like a credit card.  You’ve only get so many bends.”
Well, this person who has had back surgery, has had trouble, has a higher
risk than the general population of trouble in the future.  So I always advise
them to protect their back, think about how they lift, how they pull, how 
they move objects in their daily life.  That’s routine instructions. 
(JX. #1, p.19-20).

While Dr. Ricca did not provide an impairment rating following the claimant’s 2001 injury and

surgery, he did do so during his deposition, using the AMA Guides, 4th Edition, at 9% to the

whole person. (JX. #1, p.22).

The testimony of Dr. Ricca reflects that the physical therapy notes by Tanya Harrell of

November 30, 2004, reflects the presence of muscle spasm in the claimant’s back.  Dr. Ricca

observed that true muscle spasms are not in a patient’s control.  The physical therapy that the

claimant underwent pursuant to the directions of Dr. Ricca was not successful.  As a consequence

of the afore Dr. Ricca recommended a lumbar myelogram and post-myelogram CT be obtained. 

Dr. Ricca explained the lumbar myelogram:

This is where you place a needle in the spine, in the sac of fluid
that contains the nerves, called the subarachnoid space, and inject x-ray
dye.  That will show you where all the fluid around the nerves is.  And if 
something is compressing a nerve, the fluid column will also be displaced, 
And it makes it very easy to find a pinched nerve or pressure on nerves.
A CAT scan is done afterwards with the x-ray dye in the space around the
nerves.  That’s extremely accurate. (JX. #1, p. 26).

The diagnostic procedures help guide in further treatment decisions.  Dr. Ricca elaborated further 

regarding the diagnostic procedures:
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.    .    .   .  The only purpose to do a myelogram is if you are considering
the possibility of surgery.  And that’s based on a patient’s symptoms, not
based upon the radiographic finding.  If the patient’s symptoms are significant
enough to justify surgery and you do not have an answer to the cause of their
symptoms, then sometimes we do myelograms to get a very clear answer as 
to the structural abnormalities within the spine, and then we can surgically
change those structural abnormalities to help relieve pain. (JX. #1, p. 27).

The medical records reflects that Dr. Ricca indicated that he would keep the claimant off work

until he obtained the study. (CX. #1, p. 26-27).  The testimony of Dr. Ricca reflects that

following the December 14, 2004, visit he never saw the claimant again at that clinic. 

The claimant was next seen by Dr. Ricca on October 26, 2006.  Dr. Ricca testified that

the claimant’s history had changed since the prior visit in 2004:

In November 2004 my notes indicated he had low back pain, lateral
hip pain, and this does not specify the side, but I believe it was left lateral 
hip pain, and diffuse left leg pain.  Whereas, in 2006 he had low back pain,
bilateral hip pain, bilateral posterior thigh pain, bilateral leg pain with numbness
in the lateral left foot.  He also had the pain in the left lower extremity greater
than the right.  Now, for clarity, I would like to explain that when I say leg,
I mean anatomically the leg.  The leg is the part between the knee and the hip.
The lower extremity is from the hip distally.  I do not use the term leg medically
for the entire left lower extremity.  That’s incorrect use of the term, though 
many people use it that way.  So, in my notes, if you see leg, I’m referring to 
the part between the knee and the ankle, just for clarity. 

His symptoms are worse in 2006 than compared with 2004.  I cannot 
say whether they’re getting better or worse, or whether this is a continuation
of the same problem without having notes to indicate that he never got better
and his symptoms worsened, which I may find in my history.  But the chief 
complaint alone, I cannot tell you whether or not it’s a new or separate condition 
or the old condition.  But it’s clearly, based on the chief complaints, his symptoms
are clearly worse. (JX. #1, p. 29-30).

Dr. Ricca testified that based on his review of the records he would have expected the claimant’s

symptoms to get better between the 2004 visit and the 2006 visit.   Dr. Ricca noted that he

herniation that he observed in the claimant in 2004 was an incidental finding.  Dr. Ricca added:
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.   .    .    .  You cannot look at an MRI or a CAT scan or a myelogram and 
see a pinched nerve and tell whether or not a person needs surgery. .   .   . .
Based on my review of the records, the herniation in 2004 was not causing
his symptoms of back pain, spasms, and numbness in his left lower extremity.
The disk rupture was on the right.  I believe that was a totally asymptomatic
problem.  Based on that information, plus the fact that the MRI showed 
nothing on the left, I believe he probably suffered a lumbar sprain at his work
injury, and I would have expected him to get better, not to get worse, and that’s
why I said I think he would have gotten better. (JX.#1, p. 31-32).

Dr. Ricca did note that his review of the August 20, 2006, lumbar MRI of the claimant,

which was performed at UAMS disclosed a left paracentral annular tear at L5-S1. (CX. #1, p.

51).  Regarding an annular tear, Dr. Ricca testified:

An annular tear refers to tearing of the outer fibers of the disk. .   .   .
And if that layer gets torn, you sometimes can see that on an MRI.  It can 
happen with a twisting or straining injury of the low back, where you can get
a little tear in the capsule.  That can be associated with pain.  Usually, where
a radiologist talks about a tear, the tear is more recent than old, because they’ll
often see a little fluid or edema in the tissue.   .   .  (JX. #1, p. 32-33).

Dr. Ricca was unable to give an opinion of whether the annular tear was new.   However, he

testified that the presence of the annular tear would not explain the claimant’s complaint of

ongoing pain for two years:

I do not believe so.  An annular tear can explain some pain.  There’s
some very old - - well, I - - there’s some old studies that show that the 
material within the disk has chemicals that are toxic to the nerves, and some
people believe that those chemicals can cause ongoing back pain.  So with a
tear or a hole in the disk capsule, it’s thought that that area can or those 
chemicals can irritate the nerve and cause longstanding problems with pain.
I can’t tell you whether that’s real or not, and I can’t tell you whether that 
occurred in this.  But that would explain how a tear in a capsule can cause 
longstanding pain.(JX. #1, p. 33-34).

The testimony of Dr. Ricca reflects that his notes regarding the 2004 MRI scan did not say he

saw a tear in the annulus.
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Dr. Ricca elaborated on his notation that surgery for this effusion would not be

considered unless the claimant failed reasonable non-surgical therapy:

I think the surgery would be partly for annular tear, also for his 
chronic low back pain, and I believe he had degeneration of the disk.  I
don’t see that it says degeneration of the disk, but that would be the logic
behind it.  A person with longstanding disk problems, with degeneration of 
the disk, people who have had back surgery before, people that have had 
injuries, can end up with longstanding pain.  And sometimes we’ll do a 
fusion on the disk where we eliminate the disk to help, and that could be
the only surgery I would see that would possibly be beneficial based on my
review of these notes. (JX. #1, p. 36).

Dr. Ricca testified that while in 2004 he recommended a myelogram relative to the claimant,

based on the October 26, 2006 ,examination he is now recommending a pain clinic.  (JX. #1, p.

39).  While Dr. Ricca testified that the October 2004 on-the-job injury was the major cause of the

claimant’s symptoms during the time of his treatment in 2004, he does not know what is causing

the symptoms in 2006.  Dr. Ricca further testified that based on the claimant’s symptoms during

the November 18, 2004, visit, the claimant was suffering from a new injury rather than an

exacerbation of something from 2001.

Dr. Ricca elaborated regarding the possibility of the presence of the annular tear in 2004

relative to the claimant:

Not based on my review of the records.  Now, maybe if we put it up,
we would find it.  As I mentioned, reports are, in my experience, for the spine,
for what I’m an expert at, reports are clearly 10 percent wrong, clearly wrong,
and another 10 percent are marginally wrong, meaning wrong level, wrong 
side.  I don’t consider those clearly wrong.  To me, clearly wrong is you have
a big disk rupture, and that you call it normal.  That 10 percent of them are 
clearly wrong, and other 10 percent are marginally wrong for the radiologists,
in general.  And I don’t have the films.  If we could put them up, you might say,
“Oh, I see it now.”  I can’t tell you that.  But based on the review, he didn’t 
have the annular tear in 2004. (JX. #1, p. 41).
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During cross examination, Dr. Ricca testified that based on his October 2006,

examination of the claimant he did not see any abnormalities that could be attributed back to the

diagnosed 2004 lumbar strain. (JX. #1, p. 43).  Dr. Ricca described the claimant’s left paracentral

annular tear at L5-S1 as a new finding.

A August 31, 2006, from East Arkansas Family Health relative to the claimant recorded a

history of pain or ache in the toes of the right foot radiating from the ankle as well as hip and left

foot tingle and numbness at times.  Further, Dr. Ricca testified that while spasms in the low back

could cause pain to radiate to the upper back, he has no explanation for pain going into the upper

extremities.  

Dr. Ricca agreed, based on the notes of the physical therapist, that the claimant’s back

symptoms improved during the treatment.  Claimant was provided a home exercise program. 

With respect to a lumbar strain, Dr. Ricca testified the he would expect recovery within two

months. (JX. #1, p. 55).  Regarding the recommendation for treatment generated relative to the

claimant’s October 2006, visit, Dr. Ricca testified:

I believe my recommendation for a pain clinic was to treat the 
symptoms he related to me when I saw him on October 26th, 2006.  They 
can be from degenerative disk disease.  They can be from other abnormalities
in the low back, generally a progressive degenerative process.  I do not
believe they were related to the original work injury or what I saw him for
in 2004. (JX. #1, p. 55).

Noting that the claimant also relayed complaints of left foot numbness and tingling along

with his right foot symptoms during the August 31, 2006, clinic visit, Dr. Ricca acknowledged

that the left foot symptoms were also present in 2004.  The testimony of Dr. Ricca reflects:

No, in 2004 I could not find or did not find a structural abnormality
to account for his left lower extremity tingling.  I suspect it was referred from
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his pain.   Pain itself can interfere with sensation.  People can have numbness
without a compressed nerve just from severe pain.  People can have back 
pain that can refer down the leg without a pinched nerve in their low back.
So the pain itself could have been responsible fro his numbness in the left
lower extremity.(JX. #1, p. 56-57).

Nevertheless, Dr. Ricca was unable to attribute the claimant’s continued symptoms to the 

October 2004, work injury:

That’s true, but based on my review of this, I would not be able
to ascribe his current pain that I saw him for in October of 2006 to the 
injury he had in 2004.  I can’t put it that far out from a back strain.  I have
nothing that structurally shows me a relationship between that injury and 
his continued symptoms. (JX. #1, p. 57).

With respect to the claimant’s ability to return to work, Dr. Ricca offered:

Based on his history that he provided me, with continued problems
of pain or with the problems of pain into both lower extremities, his 
difficulty moving about, the history provided to me indicates that he 
cannot return to work as a laborer.  I did not see anything on my exam 
that tells me he can’t return.  And so if I were asked to make an assessment
about his work beyond that, I would say we need to get a functional capacity
exam.  So his history tells me he shouldn’t be doing hard labor work.
My exam did not find a structural - - or something wrong with his body
that I would say this man can’t do it, and, so, therefore, I would want him 
to go to a functional capacity exam to get a clear assessment of his abilities.
(JX. #1, p. 58).

The medical in the record reflects that the claimant last seen by Dr. Gregory Ricca

relative to a 2001, back injury on December 10, 2001.  There is no evidence in the record to

reflect that the claimant received medical treatment with respect to his back between the

December 10, 2001, visit and a October 22, 2004, visit to Dr. James Jacobs, which he attributed

to his employment with respondents.     The records of Dr. Jacobs reflect a March 8, 2002, entry

that the claimant underwent a physical examination for Farmers Supply driver examination.  The

October 22, 2004, entry in the notes of Dr. Jacobs reflects a history of a back injury at work
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while lifting.  While noting a past history of lumbar disc surgery, the physical examination

performed during the October 22, 2004, visit of the claimant reflects the presence of “muscle

spasm”, as well as complaints of lumbar pain and bilateral radiating leg pain. (CX. #1, p. 15). 

Dr. Jacobs released the claimant from work until rechecked on October 25, 2004. (CX. #1, p.

16).

The October 25, 2004, report of Dr. Jacobs reflects that the claimant continued to

symptoms of lumbar pain radiating down the right leg.  Dr. Jacobs scheduled an MRI of the

lumbar spine for the claimant. (CX. #1, p.19).  On October 27, 2004, the claimant underwent the

MRI scan at St. Bernards Medical Center.  The history as recited in the MRI report was one of

“lumbar pain with right leg radiation”. (CX. #1, p. 17).  The October 27, 2004, MRI report

reflects, in pertinent part:

1.   The most significant level appears to be L4-L5.  There is a disk 
protrusion at this level that probably impinges on the transiting right 
L5 nerve root. (CX. #1, p. 18).

The claimant was again seen by Dr. Jacobs on October 29, 2004, at which time the results of the 

MRI scan were reviewed. (CX. #1, p. 19).  A October 29, 2004 off-work slip authored by Dr.

Jacobs reflects that the claimant is “unable to work until seen by neurosurgeon”. (CX. #1, p. 20).

On November 18, 2004, the claimant was seen by Dr. Gregory Ricca, a Jonesboro

neurosurgeon.   The November 18, 2004, report of Dr. Ricca reflects that the referring physician

was Dr. Games Jacobs. (CX. #1, p. 22).  The claimant’s treatment under the care of Dr. Ricca

was addressed in detail during the November 13, 2006, deposition of Dr. Ricca. (JX. #1).  Dr.

Ricca directed the claimant to remain off work “until further notice”at the time of the November

18, 2004, visit and referred him to physical therapy. (CX. #1, p.24).  
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The claimant underwent physical therapy pursuant to the above referral of Dr. Ricca from

November 23, 2004, through December 20, 2004.  The December 20, 2004, physical therapy

note reflects:

Pt. complains of low back pain 4/10 on arrival to therapy.  Pt. seen for low
back thera ex x 10 reps.  Pt then received ultrasound with electrical stimulation
x 8 minutes, massage x 10 minutes, and moist heat x 20 minutes to low back.
Carried out back stretching and strengthening exercises.  Reviewed home 
exercise program.  Pt continues to be tender with palpation over lumbosacral
paraspinals.  Pt has completed the prescribed treatment plan.  Advised to 
continue with daily home exercise program.  Discharge. (CX. #1, p. 28).

The claimant was seen by Dr. Ricca on December 14, 2004, at which time a recommendation

was had for lumbar myelogram and post myelogram CT.  Dr. Ricca’s office note relative to the

visit concluded “I will keep him off work until he is able to obtain his study”. (CX. #1, p. 26).  A

December 14, 2004, certificate authored by Dr. Ricca relative to the claimant reflects “still no

work until further notice. (CX. #1, p. 27).    

While the claimant was seen on two (2) occasions in 2005, at the emergency room of

Cross Ridge Community Hospital, there is no medical in the record to reflect that he sought or

obtained medical treatment relative to his low back complaint, which he attributes to the October

21, 2004, injury in the employment of respondent, between December 20, 2004, and April 3,

2006. (RX. #1, p.6-10).  

On March 6, 2006, claimant underwent an examination relative to his claim for Social

Security disability benefits.  Claimant’s examination reflects left sided symptoms relative to his

low back. (CX. #1, p. 30-37).

On April 3, 2006, claimant was seen at East Arkansas Family Health Center, Inc., by

nurse practitioner Trevina Springer.  The claimant’s complaint was assessed as “low back pain
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with radiculopathy”.  Claimant was provided an injection and prescriptions for Ultram and

Prednisone. (CX. #1, p. 38-39).  Claimant was seen in follow up by nurse practitioner Springer

on May 3, 2006.  The clinic note relative to the afore visit reflects, in pertinent part:

This is a 27 year old white male with history of chronic low back pain.
Was here a month ago and was to follow-up with us on his back pain.
Was given p.o. Prednisone for a few days and Ultram to take as needed
for pain.  Presents today and states still having back pain however pain 
is improved with the Ultram.  Today he has a new complaint. .   .   .   . 
ASSESSMENT/PLAN 1) Chronic Low Back Pain - Will go ahead and
refill prescription for Ultram 50 mg. 1 q. 4 to 6 hours p.r.n. moderate to 
severe pain.  Give him Naprosyn 500 mg. 1 twice a day for mild pain.   .
.   .   Patient is to follow-up with us as needed. (CX. #1, p. 40).

The claimant was again seen East Arkansas Family Health Center, Inc., by nurse practitioner 

Springer:

.    .   .    .   He was here last month stating his low back pain had improved
with the Tramadol but states the Tramadol is no longer working.  With the 
lower back pain he’s now having upper back pain.  States he’s having pains
in his upper extremities as well as some numbness and tingling sensation in 
his lower extremities.  He has denied any recent injury or trauma to that lower
back.  Denies doing any strenuous labor. .   .   .   .  EXAM: General appearance:
No acute distress is noted. . . . . .Extremities: Positive point tenderness L-spine
and T-spine.  Positive tenderness on ROM of upper extremities.  Strength in 
upper extremities is 5/5.  Strength in lower extremities 5/5.  Positive left straight
raise.  Nuro exam: DTR’s equal bilateral knees.  His gait is steady. 
ASSESSMENT AND PLAN:   1.)  Chronic low back pain with radiculopathy 
in left and right lower extremity-Patient is to discontinue the Tramadol. . . . . . 
Offered Toradol and Depo-Medrol injection but patient declined.  States 
that Toradol makes him drowsy and he doesn’t like the way the steroid 
injection makes him feel so he declined at this time.  Patient is to take this for
moderate to severe pain only.  He’s to continue the Naprosyn for breakthrough
pain.  He’s advised of applications of warm compress to his lower back and
ROM exercises. .   .     Patient currently unemployed.  We’ll go ahead and try
to see if we can get this patient into Neurosurgery.  However because of his
financial constraints we’ll try to get him at UAMS or Med-Plex and see if 
they will take him on a payment plan. .   . (CX. #1, p. 42).

The claimant was again seen on July 21, 2006, at East Arkansas Family Health Center, Inc.
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(CX.#1, p. 44-45).  On August 20, 2006, the claimant underwent an MRI scan of the lumbar 

spine at UAMS, which disclosed among other findings a left paracentral hyperintense anular 

tear at L5-S1. (CX. #1, p. 46-47).  During a August 31, 2006, follow-up visit to East Arkansas 

Family Health Center, Inc., claimant relayed continued complaints of back pain with radiating 

pains to his lower extremities and feet, along with numbness and tingling in the feet, “worse on 

the left side”. (CX. #1, p. 48).  On October 26, 2006, claimant returned to the care of Dr. Ricca.

After a thorough consideration of all of the evidence in this record, to include the

testimony of the witnesses, review of the medical reports and other documentary evidence,

application of the appropriate statutory provisions and case law, I make the following:

FINDINGS

1. The Arkansas Workers’ Compensation Commission has jurisdiction of this claim.

2. On October 21, 2004, the relationship of employee-employer-carrier existed 

among the parties.

3. On October 21, 2004, the claimant earned wages sufficient to entitle him to 

weekly compensation benefits of $244.00/$180.00, for temporary total/permanent partial

disability.

4. On October 21, 2004, the claimant sustained an injury to his low back arising out  

of and in the course of his employment with respondent.    

5. The claimant was temporarily totally disabled for the period beginning October 

22, 2004, and continuing through October 26, 2006.

6. The respondents shall pay all reasonable hospital and medical expenses arising out

of the injury of October 21, 2004.
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7. The respondents have controverted this claim in its entirety.

CONCLUSIONS 

The claimant asserts that he sustained an injury to his low back within the course and

scope of his employment with respondent on October 21,2004, which required medical treatment

and rendered him totally incapacitated from engaging in gainful employment.  Claimant seeks

corresponding medical and temporary total disability benefits as well as controverted attorney

fees.  Respondents deny that the claimant sustained an compensable injury while in their

employment.

The present claim is one governed by the provisions of Act 796 of 1993, in that the

claimant asserts entitlement to workers’ compensation benefits as a result of an injury having

been sustained subsequent to the effective date of the afore provision.  The claimant maintains

that he sustained a specific incident injury as the basis for his claim.  

In order to prove a compensable injury as a result of a specific incident which is

identifiable by time and place of occurrence, claimant must establish by a preponderance of the

evidence: an injury arising out of and in the course of his employment; that the injury caused

internal or external harm to the body which required medical services or resulted in disability;

medical evidence supported by objective findings, as defined in Ark. Code Ann. § 11-9-102 (16),

establishing the injury; and that the injury was caused by a specific incident and identifiable by

time and place of occurrence. Ark. Code Ann. §11-9-102 (4)(A)(i) (Repl. 2002).

While it is undisputed that the claimant suffered a prior injury to his low back which

resulted in surgery in 2001, he was released by his treating neurosurgeon on December 10, 2001,

to return to work effective December 11, 2001.  By all accounts claimant obtained a good result
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from the 2001 surgery and returned to gainful employment.  Dr. Gregory Ricca, a Jonesboro

neurosurgeon, was the claimant’s treating surgeon relative to the 2001 injury, and released the

claimant from his care to return to work in December 2001.  There is no evidence in the record of

the claimant seeking or receiving medical treatment relative to his low back following the afore

release prior to October 2004.  The claimant was employed for a period of time by Farmers

Supply.  The medical records of Dr. James Jacobs reflect entries of physical examinations of the

claimant in connection which his employment with Farmers Supply as well as a DOT physical.  

Following a lay off by Farmers Supply claimant secured employment as a laborer by

respondents.  Claimant commenced his employment with respondents on or about June 28, 2004. 

There is no evidence in the record that the claimant was unable to perform assigned job duties. 

The record does however clearly reflects that the claimant was mindful of his prior back injury

and surgery during his employment with respondents.  The testimony of Mr. Jose Sanchez, the

job foreman, and Mr. Douglas Farquhar, the job superintendent, corroborate the afore.

Further, the credible evidence in the record reflect on October 21, 2004, while performing

job duties under the directions of John Culver the claimant assisted a Hispanic employee remove

a bundle of rebar from the shovel/bucket of backhoe and sustained the injury which serves as the

basis for the present claim.  While Mr. Culver did not witness the claimant as he injured his back,

his testimony corroborates that of the claimant regarding the claimant rendering assistance to the

employee relative to the rebar and relaying that he had injured his back once he returned the

immediate area.  Jose Sanchez, the foreman, expressed favorable opinions regarding the

truthfulness and honesty of Mr. Culver.  Further, Mr. Farquhar confirmed that rebar was bought

into the area in the manner described by the claimant and Mr. Culver.
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While the claimant told both John Culver and Anthony Curm that he had injured his back

assisting in moving the bundle of rebar from the bucket of the backhoe on the morning of

October 21, 2004, he did not report it to either the job foreman or the site superintendent. 

Claimant was permitted to leave the job on the morning of October 21, 2004, to attend to a sick

child.  The credible evidence in the record reflects that while the claimant did report back to the

job on the afternoon of October 21, 2004, and remained until the conclusion of his shift, he did

not perform any strenuous employment activities.  Indeed, the claimant was instructed by Mr.

Culver and Mr. Crum to remain in the truck and out of the way as office furniture was unloaded

by the two.

On October 22, 2004, the claimant reported the October 21, 2004, low back injury and the

manner in which it had been sustained to Douglas Farquhar, the site superintendent.  Claimant

was directed to respondents’ designated medical provider, Dr. James Jacobs, for medical

treatment regarding the injury.  

Since the claimant identified the employee that he was assisting at the time of his injury

as a Hispanic or from Texas, as a part of its investigation of the claim, all of the Hispanic

employees at the job site were gather in the office of Mr. Farquhar.  The credible testimony

reflects that the claimant identified the individual that he was assisting.  The fact that the

individual identified by the claimant denies that knew anything injury or was working with the

claimant is not determinant of the occurrence of the claimant’s injury.  The claimant did not tell

the individual that he had injured his back, but rather made the statement to John Culver once he

returned to his assigned job duties.  

When the claimant was seen by Dr. Jacobs on October 22, 2004, he relayed a history of
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the October 21, 2004, work-related injury while lifting rebar.  The physical examination

conducted by Dr. Jacobs disclosed muscle spasms in the claimant’s lumbar spine.  Claimant was

prescribed medication and directed to remain off work.  Claimant was also furnished an off-work

slip by Dr. Jacobs which was provided to appropriate supervisory personnel of respondents.  The

claimant underwent an MRI scan on October 27, 2004, pursuant to directions of Dr. Jacobs,

which disclosed objective findings evidencing an injury.  Dr. Jacobs authored an off-work slip on

behalf of the claimant directing him to remain off work until seen by a neurosurgeon.

On November 18, 2004, claimant was seen by a neurosurgeon, Dr. Ricca, who had

performed his 2001, surgery.  Thereafter, the claimant was prescribed medication, physical

therapy, and directed to remain off work by Dr. Ricca.  On December 14, 2004, Dr. Ricca

directed the claimant to remain off work until he underwent a lumbar myleogram and post

myelogram CT.  The claimant ultimately underwent another MRI scan on August 20, 2006, at

UAMS which disclosed the presence of an annular tear.  The annular tear was discussed in detail

during the November 13, 2005, deposition of Dr. Ricca, who opined that the same was a new

finding since his last contact with the claimant in December 2004.  In identifying an annular tear

Dr. Ricca provided testimony regarding the role that fluid played in detecting such tear by the

radiologist.  

Dr. Ricca is unable to conclusive state that the annular tear was not present during his

earlier treatment of the claimant in connection with the 2004 injury.  The error rate relative to the

reports as discussed by Dr. Ricca is noted.  Also of note is the testimony of Mr. Farquhar

regarding “fluid built up in his back”, with respect to the results of the claimant’s complaints

during his treatment with Dr. Jacobs. (RX. #3, p. 9).
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The evidence preponderates that the claimant sustained an injury to his low back on

October 21, 2004, while assisting in removing a bundle of rebar from the bucket of a backhoe,

within the course and scope of his employment.  The fact that the claimant had previously

suffered an injury to his low back for which he had undergone surgery do not serve a bar to the

present claim.  In workers’ compensation law, the employer takes the employee as he finds him,

and employment circumstance that aggravate pre-existing conditions are compensable. Nashville

Livestock Commission v. Cox, 302 Ark. 69, 7897 S.W.2d 64 (1990).  A Pre-existing disease or

infirmity does not disqualify a claim if the employment aggravated, accelerated, or combined

with the disease or infirmity to produce the disability for which compensation is sought. St.

Vincent Medical Center v. Brown, 53 Ark. App. 30, 917 S.W.2d 550 (1996).

Following the initial October 22, 2004,  visit to Dr. Jacobs the claimant was directed to

remain off work.  The claimant was subsequently referred by Dr. Jacobs to Dr. Ricca.  While

under the care and treatment of Dr. Ricca the claimant was not released to return to work relative

to his October 21, 2004, compensable injury.  On December 14, 2004, Dr. Ricca prescribed

additional diagnostic studies, and directed the claimant to remain off work until the same was

had.  Discounting the annular tear, which was identified on the August 20, 2006, MRI scan, Dr.

Ricca assessed the claimant 2004, injury as a lumbar strain which he opined should have healed

within two months.  The totality of the evidence in the record reflects that in fact the annular tear

is also a product of the 2004 injury, which contributes to the claimant incapacity and need for

medial treatment.

The healing period is that period for healing of an injury which continues until the

claimant is as far restored as the permanent character of the injury will permit.  If the underlying
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condition causing the disability has become stable and if nothing further in the way of treatment

will improve that condition, the healing period has ended.  Conversely, if further treatment will

improve the condition and the underlying condition causing the disability has not stabilized, then

the healing period has not ended.  Dr. Ricca has recommended further treatment for the clamant

in the form of pain management.  

Temporary total disability is that period within the healing period in which the claimant

suffered from a total incapacity to earn wages.  The evidence preponderates that the claimant

remained within his healing period relative to the October 21, 2004, compensable injury from

October 22, 2004, through October 26, 2006, and correspondingly entitled to temporary total

disability benefits.  Respondents have controverted this claim in its entirety.

Ark. Code Ann. §11-9-508 (a) mandates that employer provide such medical services as

may be reasonably necessary in connection with the employee’s work related injury.  The

evidence preponderates that treatment rendered to the claimant under the care of Dr. James

Jacobs and Dr. Gregory Ricca is reasonable necessary and casually related to the October 21,

2004, compensable injury and for which respondents are liable.

AWARD

Respondents are herein ordered and directed to pay to the claimant temporary total

disability benefits at the weekly compensation benefit rate of $244.00, for the period beginning

October 22, 2004, and continuing through October 26, 2006, as a result of his compensable

injury of October 21, 2004.  Said sums accrued shall be paid in lump without discount.

Respondents are further ordered and directed to pay all reasonable necessary and related

medical, hospital, and other apparatus expenses growing out of the October 21, 2004,
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compensable injury of the claimant, to include medical related travel.

Maximum attorney fees are herein awarded to the clamant’s attorney on the controverted

indemnity benefits herein awarded, pursuant to Ark. Code Ann. §11-9-715.

This award shall bear interest at the legal rate pursuant to Ark Code Ann. §11-9-809, until

paid.

Matters not addressed herein are expressly reserved.

IT IS SO ORDERED.

________________________________________________
 Andrew L. Blood, ADMINISTRATIVE LAW JUDGE   

 
 

   

      
   


