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STATEMENT OF THE CASE

A hearing was held in the above styled claim on June 5, 2007,

in Fort Smith, Arkansas. Due to the extremely limited scope of the

hearing, no pre-hearing order was issued.  The sole issue before

the Commission is whether the respondents are subject to one of the

penalties provided by Ark. Code Ann. §11-9-802 for the late payment

of benefits due under an award.  The claimant contends that the

respondents refused or failed to timely pay benefits which she had

previously been awarded.  The respondents deny that they refused or

failed to pay benefits payable under an award in a timely manner.

DISCUSSION

The respondents in this case appear to have a major difficulty

in timely paying final awards of benefits.  In an Opinion, dated

April 14, 2006, the Full Commission assessed the 20 percent penalty

of Ark. Code Ann. §11-9-802(c) on all installments of temporary

total disability benefits payable under a prior Opinion of March
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27, 2003, and which had accrued by the date of a prior Court of

Appeals mandate on April 7, 2004.  The Commission further awarded

additional temporary total disability benefits from March 25, 2005,

through a date yet to be determined and again awarded the penalty

provided by Ark. Code Ann. §11-9-802 on any such installments that

had not been paid within 15 days after they became due.  

     In its decision of February 28, 2007, the Court of Appeals

noted that the respondents brought only a limited appeal, arguing

that the Commission erred in assessing a 20 percent penalty against

the respondents for failure to pay the two separate periods of

temporary total disability benefits pursuant to the previous award

by the Commission.  However, it appears from the current record

that, although the respondents may have only appealed the

Commission’s ruling on the 20 percent penalty, they also continued

to withhold payment of the actual installments of additional

temporary total disability benefits awarded by the Commission in

its Opinion of April 24, 2006.  In its Opinion of February 28,

2007, the Court of Appeals affirmed the Commission’s award of the

20 percent penalty of §11-9-802(c) on the two periods of temporary

total disability benefits in question.  

If the respondents only appealed the Commission’s ruling in

regard to the application penalty of §11-9-802(c) on the previously

awarded temporary total disability benefits, I am at a loss to

understand the basis for the respondents’ continuing to withhold

payment of the actual installments of additional temporary total

disability benefits awarded in the Commission’s Opinion of April
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14, 2006.  Further, it is even more difficult to understand why the

respondents’ continued refusal to provide the additional medical

services also awarded in this Opinion.  

Regardless of whether the respondents only appealed the late

payment penalty awarded by the Commission or all aspects of the

Commission’s award of April 14, 2006, all of these issues were

effectively resolved by the February 28, 2007 Opinion by the Court

of Appeals.  This Opinion became final on March 20, 2007.  The

respondents right to file a petition for rehearing or a petition

for review by the Supreme Court expired on Monday, March 19, 2007.

Thus, all benefits previously awarded, including the penalty under

§11-9-802(c), the additional temporary total disability benefits,

the additional medical services, and the attorney’s fees, all

became due on March 20, 2007.

The respondents own records reveal that it made no attempt to

pay the additional installments of temporary total disability

benefits or the penalties awarded until April 12, 2007.  This would

be 23 days after such benefits were due.  At this point, it is

worthy to note that if the respondents’ appeal of the Commission’s

April 14, 2006 decision was only in regard to the penalty assessed,

the additional temporary total disability benefits awarded by this

Opinion would have become due 45 days after the entry of the

Commission’s decision, or May 29, 2006.  The same would be true for

the additional medical services awarded.

Clearly, it was the legislature’s intent, by its enactment of

the provisions of Ark. Code Ann. §11-9-802, particularly subsection
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(c) of this section, to recognize the importance of the  payment of

installments of compensation in a timely manner.  This form of

compensation represents  a substitute for the wages lost due to the

compensable injury and are necessary to meet the regular expenses

of day to day life.  The respondents in this case have shown little

concern for the claimant’s ability to meet such expenses. It would

seem that they have only g0t around to providing this claimant with

the benefits to which she has been found entitled by this

Commission and the Appellate Courts only at their convenience or

choosing.

I recognize that it is well established case law that the

penalty provided by Ark. Code Ann. §11-9-802(c) is only applicable

to compensation or benefits payable to the claimant in

“installments”, Model Laundry and Drycleaning v. Simmons, 268 Ark.

770, 596 S.W. 2nd 337 (Ct. App.1980).  However, there is no express

limitation to only disability benefits.  The wording of Ark. Code

Ann. §11-9-802(c) specifically provides that this penalty is to be

“added to each applicable installment”.  Thus, implying that each

penalty on each late paid installment would also be payable to the

claimant in installments. Therefore, I find that Ark. Code Ann.

§11-9-802(c) is also applicable to a late payment or untimely

payment of the penalties previously awarded in this case under this

subsection.  I further find that the late payment penalties awarded

under the Opinion of the Court of Appeals were not paid within the

time period provided by Ark. Code Ann. §11-9-802(c).  Thus, the

respondents are liable to the claimant for a 20 percent penalty on
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the previously awarded penalties and in addition to these

penalties. The claimant’s attorney would also be entitled to the

maximum statutory attorney’s fee on this additional penalty.

 I would further caution the respondents that it would be

difficult to attribute any future failure to pay any benefits

awarded in a timely manner to simply poor claims management.  Such

a consistent and concerted course of conduct would strongly imply

willful and intentional refusal to pay appropriate benefits. Thus,

potentially subjecting the respondents to a penalty of up to 36

percent, under Ark. Code Ann. §11-9-802(d). 

FINDINGS OF FACT & CONCLUSIONS OF LAW

1. The Arkansas Workers’ Compensation Commission has

jurisdiction of this claim.

2. By its Opinion, dated February 28, 2007, the Arkansas

Court of Appeals awarded the claimant the 20 percent

penalty, which is provided by Ark. Code Ann. §11-9-802(c)

on two identified periods of temporary total disability.

These penalties represent “installments” of compensation

under Ark. Code Ann. §11-9-802(c).  These installments of

compensation were not paid within the time period

provided by Ark. Code Ann. §11-9-802(c).  Therefore, the

penalties awarded under the Arkansas Court of Appeals

Opinion of February 28, 2007, is, itself, subject to the

penalty provisions of Ark. Code Ann. §11-9-802(c).  The

respondents are liable to the claimant for additional

compensation equivalent to 20 percent of the previously
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awarded penalties. 

3. The respondents have controverted the claimant’s

entitlement to any penalty.

4. The claimant’s attorney is entitled to the maximum

statutory attorney’s fee on the additional compensation

herein awarded.

ORDER

The respondents shall pay to the claimant an amount equal to

20 percent of the penalties awarded in the prior Opinion of the

Court of Appeals, dated February 28, 2007, and to be in addition to

such “installments” of compensation.

The respondents shall pay to the claimant’s attorney the

maximum statutory attorney’s fee on this additional 20 percent.

One-half of this fee is the obligation of the respondents in

addition to such compensation.  The remaining one-half of this

attorney’s fee is to be withheld by the respondents from such

compensation.

All benefits and compensation herein awarded, has heretofore

accrued and is payable in a lump sum without discount.

This award shall bear the maximum legal rate of interest until

paid.

IT IS SO ORDERED.  

                           
                             MICHAEL L. ELLIG

      Administrative Law Judge       


