
BEFORE THE ARKANSAS WORKERS' COMPENSATION COMMISSION
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DONNA F. TAYLOR, EMPLOYEE CLAIMANT

ARKANSAS STATE HIGHWAY
& TRANSPORTATION DEPARTMENT, EMPLOYER RESPONDENT

PUBLIC EMPLOYEE CLAIMS, CARRIER RESPONDENT

OPINION FILED APRIL 12, 2007

Hearing before ADMINISTRATIVE LAW JUDGE ELIZABETH W. HOGAN, on January 12, 2007,
at Monticello, Drew County, Arkansas.

Claimant represented by the HONORABLE KENNETH A. HARPER, Attorney at Law, Monticello,
Arkansas.

Respondents represented by the HONORABLE WILLIAM WHARTON, attorney at Law, Little
Rock, Arkansas.

ISSUES

A hearing was conducted to determine the claimant’s entitlement to payment of additional

medical expenses, temporary total disability benefits and attorney’s fees.

At issue is whether or not additional medical treatment is reasonable and necessary pursuant

to Ark. Code Ann. §11-9-508 and whether or not the claimant remains in her healing period pursuant

to Ark. Code Ann. §11-9-102(12).  All other issues are reserved.

After reviewing the evidence impartially without giving the benefit of the doubt to either

party, Ark. Code Ann. §11-9-704, I find the claimant is entitled to continuing medical treatment.

STATEMENT OF THE CASE

The parties stipulated to an employer-employee-carrier relationship on June 4, 2004  at

which time the claimant sustained a compensable right arm injury at a compensation rate of

335.00/$251.00.  Medical expenses, temporary total disability benefits and a 10% rating to the upper

extremity have been accepted.

The claimant contends she remains symptomatic with reflex sympathetic dystrophy and

requires continuing medical treatment.  The claimant seeks payment of temporary total disability

benefits from December 7, 2005 to a date yet to be determined.
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The respondents contend the claimant was released by Dr. Bindra on October 31, 2006 and

additional treatment is unreasonable and unnecessary.

The following were submitted without objection and comprise the evidence of record: the

parties’ prehearing questionnaires and exhibits contained in the transcript.

The claimant, who appeared to be credible, was the only witness to testify at the hearing.  She

was emotionally distraught while describing her symptoms.

The claimant, age 49 (D.O.B. November 5, 1957) has a high school education.  Her health

history includes arthritis and shingles.  She has worked for the respondent-employer as a Field Clerk

for the last ten years performing secretarial duties.

The claimant developed problems with her right arm that worsened over time to include

numbness, tingling, aching and a shocking sensation which caused sleep disturbance and loss of grip

strength.

The claimant was treated by her general practitioner, Dr. Sylvia Simon who referred her to

orthopaedic surgeon, Dr. Charles Clark.  Surgery was performed in September 2004 for ulnar nerve

entrapment.  The claimant returned to work off and on at light duty.

In January 2005, Dr. Clark referred her to neurologist, Dr. David Silas.  He prescribed

different medications until August 2005 but she remained symptomatic.  Dr. Silas retired and the

claimant came under the care of Dr. Bindra who released her on August 31, 2006.

The claimant has not returned to work since August 16, 2005.  The respondents stopped

paying medical expenses in December 2005 and controverted temporary total disability benefits as

of December 7, 2005.

The claimant remains symptomatic and feels she is unable to work.  The claimant retired

from employment, (see Dr. Silas’ November 11, 2005 report for the highway department’s retirement

system).

CHANGE OF PHYSICIAN

During the hearing, the claimant asked for a change of physician but this issue does not
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appear in the prehearing questionnaire filed by claimant’s counsel.  The claimant has a right to a one

time change of physician pursuant to Ark. Code Ann. §11-9-508 at any time.  Doctors are appointed

by the Commission’s Medical Cost Containment Division. It is unknown why the claimant has not

availed herself of this option.

MEDICAL EVIDENCE

Dr. Charles Clark, an orthopaedic surgeon, performed a cubital tunnel release and ulnar nerve

exploration of the claimant’s right arm in August 2004 to address her complaints of numbness in her

fingers.  She recovered from the surgery (a July 21, 2005 nerve conduction velocity (NCV) study

showed the ulnar nerve entrapment had been corrected) but developed pain in her elbow and

shoulder.

The claimant was referred to neurologist,  Dr. David Silas.  He found muscle spasm of the

trapezius, swelling of the fingers, sweating and coldness of the fingers, sensitivity in the shoulder,

and discoloration of the right hand, (see his reports of June 22, 2005, September 14, 2005, January

12, 2006 and January 21, 2006).

A November 8, 2004 arthrogram of the shoulder was normal and a July 26, 2004 MRI of the

cervical spine was normal.  However, an NCV study showed slowing of the nerves not only at the

surgical site but in other nerves of the arm as well.  Dr. Silas diagnosed Reflex Sympathetic

Dystrophy (RSD) and treated the claimant with medications (Neurotin, Cymbalta, Effexor,

Amitriptyline, Valtrex, Lyrica, and Tyegretol) and injections (Dexamethasone) for neuropathy.

In response to a letter from Attorney Harper dated April 11, 2006, Dr. Silas indicated the

claimant had reached maximum medical improvement (although no date was specified) and assessed

a permanent impairment rating of 10% to the upper extremity for residual pain and weakness.  He

stated the claimant would need further medical treatment in the form of medications but not surgery.

Dr. Silas retired and the claimant was sent to Dr. Randy Bindra for a second opinion.

In his report of August 31, 2006, Dr. Bindra summarized the claimant’s medical treatment

with Dr. Clark and Dr. Silas.  Dr. Bindra performed a physical examination noting mildly reduced
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sensation in the fingers and restricted shoulder motion suggesting impingement syndrome or rotator

cuff tendinitis.  Apparently, Dr. Bindra is unaware that a shoulder arthrogram was conducted on

November 8, 2004 and interpreted as normal.

During his examination, Dr. Bindra found no signs of carpal tunnel syndrome, circulatory

disturbance or ulnar nerve entrapment.  Dr. Bindra conducted x-rays of the right elbow and right

shoulder which were interpreted as normal.

Dr. Bindra reviewed Dr. Silas’ diagnosis of RSD as a consequence of ulnar nerve entrapment.

Dr. Bindra stated that Dr. Silas never documented any objective signs of RSD during his treatment

of the claimant.  Apparently, Dr. Bindra is unaware of Dr. Silas’ reports of swollen fingers (June 22,

2005), sweating and coldness (September 14, 2005) discoloration of the hand and sensitivity of the

shoulder (January 21, 2006).

Dr. Bindra opined that the claimant does not suffer from RSD.  He diagnosed “residual ulnar

neuropathy” meaning her nerve function had not returned to normal after prolonged nerve

compression.  This diagnosis appears to fit with Dr. Silas’ observation on September 14, 2005:

The patient had waited over a year after she started having symptoms
to be evaluated for surgery...  The patient did have a repeat nerve
conduction velocity examination which showed the ulnar nerve
compression had been repaired, but she continued to have slow
sensory conduction velocity on the exam indicating nerve injury
probably secondary to the prolonged compression.

Dr. Bindra opined no surgery could improve the claimant’s condition and Dr. Bindra’s

comment on additional treatment is equivocal:

Long-term medication, she has now been without her medication and
seems to be coping well, and that I suggest, would be the best
treatment for her.

As I interpret this statement, the claimant may benefit from continuing conservative

treatment.  Although Dr. Bindra feels the claimant is coping well without medication, I note that the

claimant had been off work when she saw Dr. Bindra.  The record indicates that when the claimant

tried to work or was active at home (mowing) her condition flared, necessitating treatment.

Dr. Bindra also commented that the claimant might be suffering from cervical root
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entrapment or peripheral neuropathy.  He advised that additional diagnostic testing would be needed

to confirm the diagnosis but he could not relate these conditions to her compensable injury.

Apparently, Dr. Bindra is not aware of the July 26, 2004 MRI of the cervical spine which was

interpreted as normal.

As of September 2005, Dr. Silas felt the claimant was unable to work due to pain.  His note

of October 18, 2005 indicated the claimant decided to retire.

FINDINGS AND CONCLUSIONS

Temporary disability is determined by the extent to which a compensable injury has affected

the claimant’s ability to earn a livelihood.  For a scheduled injury, a claimant is entitled to temporary

total disability compensation during the time that the employee is within the healing period or until

the employee returns to work, whichever occurs first.  Wheeler Construction Co. v. Armstrong, 73

Ark. App. 146, 41 S.W.3d 822 (2001).  The "healing period" is defined as the period necessary for

the healing of an injury resulting from an accident.  Ark. Code. Ann. §11-9-102(12).  The healing

period continues until the employee is as far restored as the permanent character of his injury will

permit.  When the underlying condition causing the disability becomes stable and when nothing

further will improve that condition, the healing period has ended, and the claimant is no longer

entitled to receive temporary total disability compensation or temporary partial disability

compensation, regardless of physical capabilities.  Carroll General Hospital v. Green, 54 Ark. App.

102, 923 S.W.2d 878 (1996).  If the employee is unable to perform remunerative labor with

reasonable consistency and without pain and discomfort, the temporary disability is deemed “total.”

Pyles v. Triple F. Feeds of Texas, 270 Ark. 729, 606 S.W.2d 146 (Ark. App. 1980).  The

determination of the end of the healing period and whether the claimant has made a good faith effort

to “return to work” are factual questions to be decided by the Commission.  Poulan Weed Eater v.

Marshall, 79 Ark. App. 129, 84 S.W.3d 878 (2002).  Farmers Cooperative v. Biles, 77 Ark. App. 1,

69 S.W.3d 899 (2002).

Employers must promptly provide medical services which are “reasonably necessary in
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connection with” the compensable injuries.  Ark. Code Ann. §11-9-508(a).  However, injured

employees have the burden of proving by a preponderance of the evidence that medical treatment

is reasonably necessary.  Patchell v. Wal-Mart Stores, Inc., ___ Ark. App. ___, ___ S.W.3d ___

(2004).  What constitutes reasonable and necessary medical treatment is a fact question for the

Commission, and the resolution of this issue depends upon the sufficiency of the evidence.  Gansky

v. Hi-Tech Engineering, 325 Ark. 163, 924 S.W.2d 790 (1996).  Reasonably necessary medical

services “may include that necessary to accurately diagnose the nature and extent of the compensable

injury; to maintain the level of healing achieved; or to prevent further deterioration of the damage

produced by the compensable injury.”  Greer v. Phillip Mitchell Construction, Full Commission

opinion February 14, 2003 (E906565).  In assessing whether a given medical procedure is reasonably

necessary for treatment of the compensable injury, it is necessary to analyze both the proposed

procedure and the condition it is sought to remedy.  Deborah Jones v. Seba, Inc., Full Workers’

Compensation Commission, December 13, 1989 (Claim No. D511255).

As I interpret the medical records, both Dr. Silas and Dr. Bindra agree that the claimant has

reached maximum medical improvement from her compensable injury.  There is no other treatment

that can improve her condition, however, medication might relieve some discomfort.

Although pain management is a reasonable and necessary medical expense, treatment for pain

does not extend the healing period.  Nerve damage from prolonged compression is a permanent

condition for which the claimant has been assessed an impairment rating.  Therefore, I find the

claimant’s healing period ended with Dr. Bindra’s release of August 31, 2006 and all appropriate

indemnity benefits have been paid.

The respondents relied on Dr. Bindra’s opinion as a basis for denial of additional medical

treatment.  However, Dr. Bindra’s opinion is based on a mistaken assessment of Dr. Silas’ records.

Dr. Silas does indeed provide objective medical evidence of RSD throughout his treatment of the

claimant.  If her symptoms had improved by the time the claimant saw Dr. Bindra it was because she

was not working.  Accordingly, I find the claimant is entitled to continuing medical treatment
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(medication) for pain.  It is possible the claimant’s family physician may be able to provide the

medication.

1. The Workers’ Compensation Commission has
jurisdiction of  this claim in which the relationship of
employer-employee-carrier existed among the parties
on June 4, 2004 at which time she sustained a
compensable right arm injury.  Medical expenses,
temporary total disability benefits, and a 10% rating
have been accepted.

2. The claimant suffers from nerve damage as a result of
prolonged compression which causes pain and sleep
disturbance.  Pain management is a reasonable and
necessary medical expense for which the respondents
remain liable.

3. The claimant’s condition is permanent and there is no
treatment that can improve her condition.
Accordingly, I find her healing period ended August
31, 2006 and respondents do not owe additional
indemnity benefits.

4. The respondents are directed to pay the court
reporter’s fees and expenses associated with
transcribing this hearing within thirty days pursuant to
Commission Rule 20.

5. This claim has been controverted and the claimant's
counsel is entitled to the maximum attorney's fees to
be paid in accordance with A.C.A. §11-9-715, §11-9-
801, and WCC Rule 10.

Pursuant to the Full Commission decisions of
Coleman v. Holiday Inn, (November 21,1990)
(D708577), and Chamness v. Superior Industries,
(March 5, 1992)(E019760), the claimant's portion of
the controverted attorney's fee is to be withheld from,
and paid out of, indemnity benefits, and remitted by
the respondent, directly to the claimant's attorney.

As a reminder, Ark. Code Ann. §11-9-715 was
amended by Act 1281 of 2001, limiting attorney’s fees
on medical benefits and services for injuries after July
1, 2001.

AWARD

Respondents are directed to pay benefits in accordance with the Findings of Fact above along

with their proportionate share of attorney's fees.  All accrued sums shall be paid in a lump sum
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without discount and this award shall earn interest at the legal rate until paid, pursuant to A.C.A.

§11-9-809, and Couch v. First State Bank of Newport, 49 Ark. App. 102, 898 S.W.2d 57 (Ark. Ct.

App. 1995), and Burlington Industries, et al v. Pickett, 64 Ark. App 67, 983 S.W.2d 126 (1998), 336

S.W. 515, 988 S.W.2d 3 (1999). 

IT IS SO ORDERED.

                                                                             
ELIZABETH W. HOGAN
Administrative Law Judge


