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Submitted on the record in lieu of a full hearing before the HONORABLE ELIZABETH W.
HOGAN, on April 26, 2007.

Claimant represented by the HONORABLE STEVEN MCNEELY, Attorney at Law, Little Rock,
Arkansas.

Respondents represented by the HONORABLE RICHARD S. SMITH, Attorney at Law, Little Rock,
Arkansas.

ISSUES

This case was submitted on the record, in lieu of a hearing, to determine the claimant’s

entitlement to payment of medical expenses, temporary total disability benefits and attorney’s fees.

All other issues are reserved.

At issue is whether or not the claimant sustained a compensable injury as defined by Ark.

Code Ann. §11-9-102.

After reviewing the evidence impartially without giving the benefit of the doubt to either

party, Ark. Code Ann. §11-9-704, I find the evidence does not preponderate in favor of the claimant.

STATEMENT OF THE CASE

The parties stipulated to an employer-employee-carrier relationship on December 8, 2006,

at which time the claimant was earning sufficient wages to be entitled to a compensation rate of

$411.00/$308.00 in the event this claim is found to be compensable.
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The claimant contends she sustained an injury to her right arm and shoulder on December

8, 2006.  She seeks payment of medical expenses, temporary total disability benefits from December

9, 2006 to February 25, 2007 and attorney’s fees.

The respondents contend the claimant was not performing employment services at the time

of the injury.

The following were submitted without objection and comprise the evidence of record: the

parties’ prehearing questionnaires with attached exhibits along with the claimant’s deposition taken

April 9, 2007.

The claimant, age 41 (D.O.B. February 22, 1966) has a high school education and work

history as a secretary, accountant, sales clerk, purchaser and payroll clerk.  She began work for the

respondent-employer in 1993.  At the time of her accident, she was a supervisor in the business

office at UAMS.

On December 8, 2006 the claimant took the stairs to exit the building.  She planned to run

a personal errand on her lunch break.  She fell in the stairwell and broke her right arm (Depo. p. 14-

16/26-28).  A co-worker found her and called an ambulance.

The claimant was treated at the emergency room (ER) before coming under the care of an

orthopaedic surgeon, Dr. Hasan.  Surgery was performed on December 15, 2006 and the claimant

returned to work at light duty (no lifting, pulling or pushing) on February 26, 2007.  She used her

group health insurance, Qual-Choice, to pay for her medical treatment.
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MEDICAL EVIDENCE

As the injury does not appear to be in dispute, those records will not be summarized.  X-rays

and surgery confirmed the claimant suffered “a displaced greater tuberosity fracture with a three-part

proximal humerus fracture.”

FINDINGS AND CONCLUSIONS

The claimant fell on the employer’s premises during her lunch break.  Although it was

possible for one of her employees to call her during lunch if they were having trouble finding

something, she stated this was a rarity and could not remember the last time this occurred.  The

claimant is a salaried supervisor and does not clock out to leave the premises.

A “compensable injury” is defined as an accidental injury... arising out of and in the course

of employment....”  Ark. Code Ann. §11-9-102(4)(A)(i).   A compensable injury does not include

an “injury which was inflicted upon the employee at a time when employment services were not

being performed....”  Ark. Code Ann. 11-9-102(4)(B)(iii).  An employee is performing “employment

services” when he or she “is doing something that is generally required by his or her employer.”

White v. Georgia-Pacific Corp., 339 Ark. 474, 478, 6 S.W.3d 98, 100 (1999).  The test for

determining whether the employee was performing employment services at the time of the injury is

“whether the injury occurred within the time and space boundaries of the employment, when the

employee [was] carrying out the employer’s purpose or advancing the employer’s interest directly

or indirectly.”  Pifer v. Single Source Transp., 347 Ark. 851, 69 S.W.3d 1 (2002).

As I interpret the claimant’s testimony, there was no requirement to be “on call” during lunch

breaks in that the claimant was never asked to interrupt her break to return to the office and perform
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work.  If an employee called her during lunch with a question, this was merely a convenience of the

cell phone age.  The employee’s question could just have easily have waited until her return from

lunch.

Therefore, I find that at the time of her injury, the claimant was on her lunch break but she

was not performing employment services.  The fact that the accident happened on the employer’s

premises is insufficient to establish a compensable injury.  Hightower v. Newark Public School

System, 57 Ark. App. 159, 943 S.W.2d 608 (1997).

1. The Workers’ Compensation Commission has
jurisdiction of this claim in which the relationship of
employer-employee-claimant existed among the
parties on December 8, 2006.

2. The claimant has failed to prove by a preponderance
of the credible evidence that she sustained a
compensable injury, caused by a specific incident,
arising out of and in the course of her employment
which produced physical bodily harm, supported by
objective findings, requiring medical treatment or
producing disability, pursuant to Ark. Code Ann. §11-
9-102 as she was not performing employment services
at the time of injury.

This claim is respectfully denied and dismissed.

IT IS SO ORDERED.

                                                                         
ELIZABETH W. HOGAN
Administrative Law Judge


