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STATEMENT OF THE CASE  

A hearing was held on this claim on August 6, 2007, before Administrative

Law Judge Barbara Webb.  An earlier hearing was held in this case on May 12,

2006.  At that time, the hearing  was continued at claimant’s request to provide

additional time for the claimant to retain counsel.  Pre-hearing Orders were entered

in this case on March 13, 2006, December 27, 2006, and April 24, 2007.  The April

24, 2007 Pre-hearing Order set forth the stipulations offered by the parties and

outlined the issues to be litigated and resolved at this hearing.  Copies of the Pre-

hearing Orders dated March 13, 2006, and April 24, 2007, were made

Commission’s Exhibit No. 1 and No. 2, respectively, to the hearing record.  The

following stipulations as submitted by the parties in the Pre-hearing Orders and as

amended on the record are hereby accepted:



- 2 -Stivers - F214713

STIPULATIONS

1. The Arkansas Workers’ Compensation Commission has jurisdiction

of this claim.

2. The claimant sustained a compensable injury on December 13, 2002.

3. The claimant was earning an average weekly wage of $800.00 per

week, which would entitle him to the maximum compensation rate.

4. Respondents accepted the claim as compensable and have paid

$5,532.86 in medical benefits and $12,080.19 in temporary total

disability benefits.  Respondents have accepted and paid a 4%

impairment rating issued by Dr. Rosenzweig on April 24, 2003.

ISSUES

By agreement of the parties, the issues presented at the hearing are as

follows:

1. The claimant’s entitlement to additional medical treatment.

2. The claimant reserves all other issues.  

CONTENTIONS

The claimant contends he is continuing to have problems associated with his

compensable injury of December 13, 2002, and that he is in need of further medical

treatment for his problems from Dr. Brown or alternatively through Dr. Rutherford,

as recommended by Dr. Bruffett, specifically, an MRI and a nerve conduction study.

The respondents contend that Dr. Rosenzweig released claimant with a

permanent impairment rating of 4% on August 24, 2003, which was paid by
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respondents.  After that, on October 6, 2003, claimant saw Dr. Bruffett who

performed another MRI of the cervical spine and opined that claimant’s problems

were degenerative in nature and unrelated to his motor vehicle accident of

December 13, 2002.  Dr. Bruffett then released the claimant without impairment on

August 16, 2004, and as such, respondents contend that no further medical

treatment is reasonable and necessary or causally related to the claimant’s

compensable injury of December 13, 2002.

The record consists of a two volume transcript of the May 12, 2006 hearing

and the August 6, 2007 hearing, consisting of the testimony of Kenny Stivers and

all documentary evidence consisting of Commission’s Exhibit No. 1 (Pre-hearing

Order dated March 13, 2006); Commission’s Exhibit No. 2 (Pre-hearing Order dated

April 24, 2007); Claimant’s Exhibit No. 1 (Baptist Health Family Clinic records); and

Respondents' Exhibit No. 1 (Respondents’ medical abstract and medical records).

FACTUAL BACKGROUND

The claimant is 33 years old (b.d. 4/17/74).  He is currently employed as an

alarm technician with Code Alert Security, Inc.  His job duties include installing

alarm security and video surveillance.  He has held the position for over 13 years.

He completed the 12th grade in high school and is licensed and bonded to install

alarm systems.  He explained that a normal day would require drilling, pulling wires,

climbing in attics, under houses, and climbing ladders.  He described his work

activity as bending, stooping, pulling, and pushing footages of wire.  It does not

include lifting heavy objects.  He testified that he was injured on December 13,
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2002, when his vehicle hydroplaned off the road and turned over three times.  As

a result of the motor vehicle accident, he suffered pain in the center of his back.  He

went to the emergency room and was diagnosed with a compression fracture.  He

was provided medication and released.  He was then contacted by the insurance

case worker for the respondents who accepted the claim and was provided

continued medical treatment by Dr. Rosenzweig.  He explained that Dr. Rosenzweig

performed some MRIs and put him on medication, but that there was no physical

therapy or anything else required.  He was under treatment with Dr. Rosenzweig for

approximately eight weeks and requested a second opinion.  He received a change

of physician and was referred to Dr. Wayne Bruffett.  He was initially evaluated by

Dr. Bruffett in October of 2003.  At that time, he underwent a bone scan and was

released by Dr. Bruffett.  Dr. Bruffett referred him to Dr. Rutherford for neurology

testing.  He explained that his problems today involve the same pain in the same

area of the back and that as he lifts his arms or raises them for a period of time, his

hands go numb.  He explained that the center of his back continued to hurt and that

when he drove his vehicle with his hands on the steering wheel, his hands would go

numb.  He explained that holding them in position caused the numbness, but that

moving his arm back down to his side would stop the numbness.  He explained that

when he pulls and pushes wires, it still has an effect on his back.  He has pain and

discomfort trying to sleep at night and his neck constantly pops.  He demonstrated

that he could turn his head further to the right than he could to the left.  He had no

problems prior to the motor vehicle accident with his neck.  He testified he had been
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involved in a previous accident where someone rear-ended his vehicle and he had

had an MRI done which revealed no fractures.  He was treated by Dr. Rooney at

that time and was not diagnosed with any injuries as a result of that accident.  He

received medication and was released at that time.  He explained that the accident

occurred on February 14, 2000, but that he had no problems with his neck prior to

the accident of December of 2002.  He testified that he had no problems with his

hands going numb prior to the accident of 2002.  In regard to the accident of 2001,

he testified that he fully recovered from any injuries and went back to work the day

of the accident.  He testified that his injuries from the December 2002 accident

cause him discomfort but does not keep him from doing his job.  He explained that

it was painful after he did his job.  He cannot lift heavy weights and expressed a

concern over the bulging disk at T9 through T10 which was found in an MRI

performed by Dr. Rosenzweig on July 11, 2003. 

On cross-examination, the claimant testified that he had an automobile

accident on his way to work in February of 2001 and that he had settled with the

other party for payment of medical bills in the approximate amount of $9,000.  At

that time, he initially went to Dr. Holmes, his family doctor.  He testified that the

problems he had after the 2001 accident were all in the neck area.  He  also was

treated by Dr. McLauren, a chiropractor.  He agreed that he had complaints of

headache, neck pain and mid-back pain at that time and that those were symptoms

that were similar to what he was complaining of now.  He explained that at the time

of the accident he had an actual knot swell up on his neck and that he was in
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constant pain that was moderate to severe.  He also told the doctor that driving,

sitting, and walking aggravated his condition.  He agreed that the problem areas

included the neck and mid-back and that they were the same problems as he was

experiencing now.  He testified that on March 5, 2001, he returned to the doctor

complaining of pain after sitting at a computer for two hours and was referred to Dr.

Holmes for pain medication.  On March 14th, he returned to the doctor and advised

her that driving at the end of the day caused him a lot of problems in his neck, low

back and mid-back.  He was sent to Dr. Rooney.  He continued to work after the

2001 injury.  He also continued to work after the 2002 injury.  For both of the

accidents he testified that his pain was worse at the end of the day.  He testified that

on March 23, 2001, he saw Dr. McLauren and told her he was having severe pain

in the right upper back in the same area that he currently has problems.  He also

indicated in April that he had ridden a four-wheeler and had problems and was

having severe pain at the end of the day on April 6, 2001.  He acknowledged that

Dr. McLauren reported that he told her that he had another episode of numbness

in his left arm and hand despite his earlier testimony that he had not had any

numbness in his arm before the December 2002 accident.  He also told the doctor

that in April or May of 2001 that he felt like his neck needed to pop similar to the

problem he currently has.  In June of 2001, he reported having sharp pain in the

right mid-back while driving.  On June 27, 2001, he told the doctor that he was

having a burning feeling in his back and pain shooting into the left arm when he

turned his head.  On July 11, 2001, he reported still having some numbness in his
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left arm.  In November of 2001, he advised the chiropractor that he was doing pretty

well but still getting tightness in his neck and upper back and headaches.  He

returned to Dr. Rooney on February 12, 2002, and advised him that he was

continuing to have pain in the entire cervical spine down into his mid-scapular area

and also had occasional tingling in the left upper extremity.  He was scheduled for

an MRI of the cervical spine both by Dr. Rooney and then again later by Dr. Bruffett.

In both instances, the MRIs were normal of the cervical spine.  He noted that Dr.

Bruffett had said that the report was not true.  In April of 2002, he was prescribed

pain medication, Vicodin, by Dr. Holmes.  He admitted that the problems continued

to bother him from February 14, 2001, and that they have never gone away.  He

admitted that although the accident had occurred on December 13, 2002, he did not

go to the emergency room until December 26, 2002.  At that time, he denied any

numbness in any of his extremities.  He was then sent to Dr. Rosenzweig for

treatment of his thoracic spine.  He underwent an MRI and reported back pain.  He

could not explain why the medical records do no reflect that he was mentioning or

complaining of neck problems at that time.  He saw Dr. Rosenzweig on February 4,

2003, where he did not report any difficulty and was not having any pain.  He had

another unremarkable exam a month later.  He went to the Beebe Physical Therapy

Center on April 1, 2003.  At that time, he told them that he had pain at the mid-

thoracic T-spine area with additional complaints of discomfort about the cervical

spine which was pre-existing for the past several years secondary to a motor

vehicle.  He was given two days of therapy and returned to work.  He underwent a
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second MRI in July of 2003 and it did not show any change from the earlier MRI.

On August 4, 2003, Dr. Rosenzweig released him to come back on an as-needed

basis.  At that time, after his examination, Dr. Bruffett told him that the only

treatment was time and good nutrition and that smoking could be detrimental and

recommended that he quit smoking.  He acknowledged that the doctor had told him

it would help if he stopped smoking but that he continued to smoke.  He agreed that

the bone scan of both the thoracic and cervical area was normal.  Dr. Bruffett

released him on an as-needed basis in October of 2003 with no restrictions to go

back to work.  The claimant returned to Dr. Bruffett eight months later complaining

of symptoms in his neck and numbness and tingling in his arms.  Another MRI in

August of 2004 of the cervical spine was performed.  On August 14th, Dr. Bruffett

reviewed the results of the MRI and released him.  He then went to see Dr. Brown

at the Baptist Family Clinic on January 4, 2006.  He did not tell Dr. Brown about any

of the problems he had between 2001 and 2002.  Dr. Brown recommended an

evaluation by an orthopedic spine doctor and an MRI.  The claimant agreed that he

had two evaluations by two different orthopedic surgeons and that he had

underwent three MRIs and a bone scan.  In November of 2006, he returned to Dr.

Brown.  He stated that Dr. Brown’s notes were wrong that he indicated that he did

not complain of numbness and pain.  He further indicated that he looked at the

x-rays and could not see any obvious fracture.  He agreed that Dr. Bruffett had not

recommended any surgery for him and that Dr. Rosenzweig had indicated that

surgery was an option but that he wouldn’t do the surgery.  He testified that no one
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had recommended any treatment of the bulging disk.  He testified that the first MRI

dd not show a bulging disk but that the second MRI with the later accident did show

a bulging disk.  He testified that the MRI on January 21, 2003, did not show any disk

herniation or significant disk bulge of the disk.  He testified that the MRI on July 11,

2003, performed at the request of Dr. Rosenzweig, demonstrated a very minimal

diffused disk bulge.  He testified that although he went to physical therapy twice

between January 21, 2003, and July 11, 2003, he did not suffer any other physical

trauma or notice any difference with his back.  He explained that after the second

wreck the pain in his back was worse and the tingling and numbness in his arms

had also become worse. He explained that over time it had been getting worse.

In lieu of calling his wife to testify, the parties entered into a stipulation that

Ms. Stivers would testify consistently with the claimant and corroborate his

testimony.

Medical records reflect that the claimant presented to the Lonoke

Chiropractic Clinic on February 19, 2001, after his involvement in an auto accident

on February 14, 2001, in which he was rear-ended.  He had complaints of

headache, neck pain and mid-back pain.

On March 21, 2001, he was examined by Dr. Thomas Rooney, an orthopedic

surgeon.  At that time, Dr. Rooney opined that the claimant had sustained a thoracic

sprain when he was hit by another car from the rear on February 14, 2001, which

should gradually resolve with further time and exercises.  He disputed the
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chiropractor’s findings of a dislocated rib and indicated that the claimant could

continue to work.

On April 13, 2001, an MRI of his thoracic spine was performed resulting in

negative findings.

He continued to treat with his chiropractor, Dr. McLaurin.  On April 6, 2001,

he first complained of numbness in his right arm.  On April 25, 2001, he complained

that he had a lot of neck pain over the weekend while mowing and driving a tractor.

He also reported an episode of numbness in his left arm and hand.  On May 30,

2001, he reported that he was doing much better.  He reported that he still gets

twinges when he turns sometimes but that he was having no more tingling down his

arms.  The notes reflect that he continued going to the chiropractor on an

intermittent basis until November 19, 2001.

On February 12, 2002, Dr. Rooney examined the claimant.  At that time, he

noted that the claimant had seen a chiropractor but continued to have pain in the

entire cervical spine down to the mid scapular area and occasionally has tingling.

He noted there was no spasm and that the x-rays of the cervical spine revealed

slight instability at 4-5 and disc spaces appeared to be normal.  He scheduled

another MRI of the cervical spine.  On February 25, 2002, he called the patient and

informed him that the MRI results were normal and there was no other treatment

other than exercises.

The MRI report of February 21, 2002, of the cervical spine reflects that the

alignment of the cervical spine was normal with uniform height of the cervical
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vertebrae and discs and further states there is no evidence of disc bulge or disc

herniation, foraminal or central canal stenosis throughout the cervical spine.

The records from Baptist Memorial Medical Center Emergency Room reflects

that on February 13, 2002, the claimant sought treatment as a result of a motor

vehicle accident.  He complained of some upper back, neck and chest wall pain.

He was diagnosed with T7 and T9 compression fractures and contusions and

strains.  He was told to rest and to take warm tub soaks several times a day and

return for a recheck.

On February 13, 2002, the radiologist’s report reflects that the AP and lateral

views reveal all of the thoracic vertebrae and intervertebral spaces to be normal with

no evidence of fracture or other abnormality.  There is no bone destruction or

erosion resulting in an impression of a normal thoracic spine.  The reports further

indicate that all cervical vertebrae and intervertebral spaces are normal with no

evidence of fracture or dislocation with impression of a normal cervical spine.

On December 15, 2002, the claimant returned to Baptist Memorial

Emergency Room for re-examination.  He reported doing well and reported that he

had no numbness, tingling or bowel or bladder dysfunction.

On January 16, 2003, the claimant was examined by Dr. Rosenzweig who

noted an inconsistency between the ER notes and the radiology reports on the

thoracic spine.  He noted that there was a suspicion of a slight compression.  He

diagnosed the claimant with a T-8 compression fracture and recommended an MRI.
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He returned on July 21, 2003, for a follow-up examination.  At that time, Dr.

Rosenzweig noted that there were changes about the T-8 level with site

compression, bony edema and hemorrhage.  He noted that the findings of the MRI

by no means represent any pre-existing condition.  “It is clearly a traumatic event,

incidental to any prior treatment and most definitely is related to the trauma reported

on 12/13/02.”

The radiology report of January 21, 2003, reflects that the claimant had an

“Acute or subacute minimal compressions involving the superior end-plates of T7

and T9.  There is also degenerative disk disease at the T9-10 level.”

On February 4, 2003, the claimant returned to Dr. Rosenzweig for a follow-up

examination.  At that time, he was not reporting any difficulty.

On March 4, 2003, Dr. Rosenzweig indicated that the claimant returned for

a follow-up of the examination of his T8 compression fracture.  He noted that he

was 12 weeks out from injury but that he had taken a little stumble and aggravated

his back.  He further noted that repeat x-rays showed no changes and that he

appeared to be healed.

On April 24, 2003, the claimant returned to Dr. Rosenzweig for a follow-up

examination.  At that time, Dr. Rosenzweig noted that the claimant had successfully

made a transition from off-work, light duty, to full duty with a rehab effort.  He noted

that the claimant was still symptomatic as far as discomfort in the soft tissues in his

upper back.  He also noted frontal headaches and some discomfort with Valsalva

type activities.  He concluded that the claimant had a healed compression fracture
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and noted that the claimant was at MMI in regard to his injury although he appeared

to need continued medical care in the form of medications.  He was prescribed a

refill of Zanaflex and Ultracet and was allowed to return to work with no restrictions.

He further noted that the claimant had an impairment rating, based on the Fourth

Edition of the Guides to the Evaluation of Permanent Impairment, in regard to his

measured T7 and T9 compression fractures using table 75 on page 113 is 4%.

On June 10, 2003, Dr. Rosenzweig noted that the claimant returned for a

follow-up and that although he was released at MMI, he was having increasing pain

with work activities.  He noted that there had been no intervening injuries.  His

examination revealed a rope-type spasm off the midline around T8 that

corresponded with the claimant’s tenderness.  He noted that the spasm was firm

and mobile and appears to be exquisitely tender.  He offered a trigger point injection

at that time.

On June 17, 2003, Dr. Rosenzweig noted that the claimant would continue

to undergo physical therapy and anticipated that he would reach maximum medical

improvement again over the next two to three weeks.

An MRI report dated July 11, 2003, of the thoracic spine, reports:

No significant interval change in minimal compression deformity of the
T7 and T9 vertebral body.  Interval resolution of the acute edema.  No
new compression deformities are seen.  There is no evidence of
central canal stenosis.

No significant change in minimal degenerative disk disease at T9-10.

On July 15, 2003, a physical therapy note indicates that the claimant was

discharged from physical therapy after five visits based on an examination by Dr.
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Rosenzweig that he had some “non-union issues with the compression fracture that

he sustained back in December, 2002.”

On July 23, 2003, Dr. Rosenzweig continued to treat the claimant.  He noted

the trigger point injection did not give him sustained relief.  He recommended that

the claimant continue to undergo a stretching and strengthening program and put

him on Vioxx, in addition to Zanaflex and Ultracet.  He further noted that if the

claimant continued with discomfort, he should be considered for a facet injection or

further diagnostics.

On August 4, 2003, Dr. Rosenzweig noted that the claimant returned for a

follow-up examination of his mid-back pain resulting from a compression fracture.

He noted that the fracture appears to be healed and edema has resolved.  He

further noted that the claimant may require ongoing care as far as medications and

supportive treatment; but, after eight months from his injury with what appears to be

healed fracture, he is probably at maximum medical improvement.  There is no

restriction on his activity.  It was further noted that although his examination

revealed some tenderness in the right mid-thoracic spine area , he had full range

of motion.  He was released from a medical standpoint with the understanding that

he would continue to have ongoing discomfort; most likely due to underlying

myofascial type pain that predated his spinal injury, which is no longer tender but

is more myofascial pain tenderness in the right paraspinal area.

On October 6, 2003, the claimant was examined by Dr. Wayne Bruffett.  Dr.

Bruffett noted that he reviewed the MRI scan from April 2001, which he noted
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looked essentially normal.  He also reviewed x-rays and the reports from the MRI

scan in January and July.  He noted that the claimant appeared to have

compression fractures at T7 and T9 related to his motor vehicle accident.  He noted

that “There is nothing that needs to be done surgically for these.  The only treatment

for this really is time and good nutrition.  Smoking can be detrimental to this, so I

have told him that he really needs to stop smoking if wants to do everything in his

power to try to get things to heal.”  He noted that a bone scan would help clarify

whether the fractures are completely healed.  He recommended that the claimant

not be on ladders at work.  He further noted that he reviewed extensive medical

records from his past and determined that he had a history of chronic problems in

the thoracic area, which are unrelated to his work injury.

On October 13, 2003, the claimant returned to Dr. Bruffett for a follow-up

examination after obtaining the results of the bone scan.  Dr. Bruffett noted there

is no change in his subjective complaints or objective findings.  He reviewed the

bone scan and noted that there was no evidence of any acute fracture.  His

impression from his examination and testing reflect that the claimant had thoracic

compression fractures which are healed.  He reviewed the MRI scan with the

claimant and noted that the fractures “do not look too bad.  On his bone scan it

looks like they have healed.”  He further noted that he did not think any more

treatment would be beneficial and that the claimant had reached MMI with an

impairment rating of 4% to the whole person based on the Fourth Edition of the

AMA Guides.
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On June 21, 2004, the claimant returned for a follow-up examination.  It was

noted that he had not been seen since October 13, 2003.  He reported that he

continued to have symptoms in his neck from the accident with some numbness

and tingling in his arms.  He noted that he had not had an MRI scan of the cervical

spine since the February 13, 2002 accident.  Upon examination he noted decreased

sensation with elevation of his arms.  He noted that it would be helpful to obtain an

MRI of the cervical spine to determine whether the claimant had sustained a

significant injury to his cervical spine from his work-related accident of 2002.

The MRI report of the cervical spine dated August 2, 2004, reflects that the

“Alignment of the cervical spine appears normal.  Vertebral bodies are normal

height.  Marrow signal is normal.  There is no stenosis.  No abnormal signals are

identified within the cervical cord.  No significant disk herniation is identified.

Impression:  Unremarkable MRI of the cervical spine.”

The claimant returned for a follow-up visit on August 16, 2004.  At that time,

Dr. Bruffett noted that the MRI scan looked normal and that his problems could be

due to muscle spasm and diagnosed him with a cervical strain.  He noted that due

to his concern about numbness and tingling in his arms, he should see a neurologist

to have this looked at further with EMGs and recommended that he see Dr.

Rutherford.

On January 4, 2006, the claimant sought treatment from Dr. John Brown at

Baptist Health Family Clinic in Maumelle.  At that time, Dr. Brown noted that the

claimant was being treated for back pain that he had since 2002.  He noted that the
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cause of the pain is “unknown.”  He recommended further evaluation from an

orthopedic spine doctor and an MRI.

On November 29, 2006, the claimant again saw Dr. Brown.  His examination

revealed “some paraspinous muscle spasm.”  X-rays revealed normal findings.  He

noted that he was not sure what the cause of the claimant’s pain was.  He

recommended getting another opinion from an orthopedic spine doctor and also an

MRI of the thoracic spine since he had not had one recently.  He also

recommended that the claimant might need to see a pain specialist.  He prescribed

the claimant Darvocet for pain and Flexeril for muscle spasm and also noted he

could use an anti-inflammatory.  He stated, “I am just not sure if I can offer him any

more help since he had the negative tests in the past.”

DISCUSSION

The claimant contends he is entitled to additional medical treatment,

specifically an MRI and a nerve conduction study.  The respondents contend that

all benefits have been paid to which the claimant is entitled.

Ark. Code Ann. § 11-9-508 states that employers must provide all medical

treatment that is reasonably necessary for the treatment of a compensable injury.

What constitutes reasonable and necessary treatment under the statute is a

question of fact for the Commission.  Ganksy v. Hi-Tech Engineering, 325 Ark. 163,

924 S.W.2d 790 (1996); Geo Specialty Chem., Inc. v. Clingan, 69 Ark. App. 369, 13

S.W.3d 218 (2000).   Respondents are responsible only for medical services which

are causally related to the compensable injury. 
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In the instant case, it is undisputed that the claimant suffered a compensable

injury at work and received medical treatment.  The primary dispute is whether

claimant has established a causal connection between the current need for medical

treatment with his work-related injuries.  In a workers’ compensation case, a

claimant must prove a causal connection between the work-related accident and the

disabling injury.  Stephenson v. Tyson Foods, Inc., 70 Ark. App. 265, 19 S.W.3d 36

(2000).  The determination of whether a causal connection exists is a question of

fact for the Commission to determine.  Jeter v. B.R. McGinty Mech., 62 Ark. App.

53, 968 S.W.2d 645 (1998).

Claimant primarily relies on the fact that he has continuing symptoms and the

medical reports of Dr. Bruffett and Dr. Brown to demonstrate on-going problems

with his thoracic and cervical spine which he asserts could only be caused by his

work. However, a full review of the medical evidence in this case demonstrates that

the claimant responded to conservative treatment for the work-related injuries

suffered by him to the point where his condition improved and he was released to

return to work.

There has not been sufficient evidence offered to support either a recurrence

or aggravation of the work-related injuries.  Dr. Bruffett diagnosed the claimant with

chronic thoracic problems which he classified as “unrelated to his work injury.”   

The Arkansas courts have frequently discussed the distinction between a

recurrence and an aggravation of a preexisting injury. When the primary injury is

shown to have arisen out of and in the course of the employment, the employer is
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responsible for every natural consequence that flows from that injury.  If, after the

period of initial disability has subsided, the injury flares up without an intervening

cause and creates a second disability, it is a mere recurrence, and the employer

remains liable.  Atkins Nursing Home v. Gray, 54 Ark. App. 125, 923 S.W.2d 897

(1996).  A recurrence is not a new injury but simply another period of incapacitation

resulting from the previous injury. Pinkston v. General Tire & Rubber Co., 30 Ark.

App. 46, 782 S.W.2d 375 (1990).  The test for determining whether a subsequent

episode is a recurrence or an aggravation is whether the subsequent episode was

a natural and probable result of the first injury or if it was precipitated by an

independent intervening cause.  Georgia-Pacific Corp. v. Carter, 62 Ark. App. 162,

969 S.W.2d 677 (1998).  In the instant case, the preponderance of the evidence

demonstrates that the claimant had reached maximum medical improvement as

opined by both Dr. Rosenzweig and Dr. Bruffett and that his current need for

medical treatment is related to a pre-existing or other non-work-related cause and

is not the responsibility of the respondents.  Both doctors found that the

compression fractures had healed and the MRIs, both cervical and thoracic,

resulted in negative findings.

A claim for workers’ compensation benefits must be based on proof.

Speculation and conjecture, even if plausible, cannot take the place of proof.

Arkansas Department of Correction v. Glover, 35 Ark. App. 32, 812 S.W.2d 692

(1991).  The claimant must show that the “major cause” of the injury is the

workplace.  When making this determination, the claimant does not receive the
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benefit of the doubt.  Ark. Code Ann. § 11-9-704(c)(4)(Supp. 1995); Glencorp

Polymer Products v. Landers, 36 Ark. App. 190, 820 S.W.2d 475 (1991).

In the present case, the claimant has not presented sufficient evidence to

demonstrate that the major cause of his current condition is a result of any work

performed by the claimant.  Without such proof, the claim against respondents must

fail.

FINDINGS OF FACT AND CONCLUSIONS OF LAW

1. The Arkansas Workers’ Compensation Commission has jurisdiction

of this claim.

2. The claimant sustained a compensable injury on December 13, 2002.

3. The claimant was earning an average weekly wage of $800.00 per

week, which would entitle him to the maximum compensation rate.

4. Respondents accepted the claim as compensable and have paid

$5,532.86 in medical benefits and $12,080.19 in temporary total

disability benefits.  Respondents have accepted and paid a 4%

impairment rating issued by Dr. Rosenzweig on April 24, 2003.

5. The claimant has failed to prove that he is entitled to additional

medical treatment in that the evidence demonstrates that further

medical treatment for his problems from Dr. Brown or alternatively

through Dr. Rutherford, as recommended by Dr. Bruffett, specifically,

an MRI and a nerve conduction study, do not constitute reasonable

or necessary treatment related to his work-related injury.
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6. The claimant has failed to prove by a preponderance of the evidence

that he is entitled to additional medical benefits in that all reasonable

and necessary medical treatment and disability benefits as a result of

his compensable injury was provided to claimant and claimant was

released to return to work without restrictions.

ORDER

For the reasons discussed herein, this claim must be, and hereby is,

respectfully denied.

IT IS SO ORDERED.

 
___________________________     
HONORABLE BARBARA WEBB
Administrative Law Judge


