
BEFORE THE ARKANSAS WORKERS' COMPENSATION COMMISSION

CLAIM NO.   F602358

SHEILA SMITH, EMPLOYEE CLAIMANT

KOHLER COMPANY,  EMPLOYER RESPONDENT

CRAWFORD & COMPANY, CARRIER RESPONDENT

OPINION FILED AUGUST 22, 2007

Hearing before ADMINISTRATIVE LAW JUDGE ELIZABETH W. HOGAN, on May 25, 2007
at Pine Bluff, Jefferson County, Arkansas.

Claimant represented by the HONORABLE THOMAS W. MICKEL, Attorney at Law, Conway,
Arkansas.

Respondents represented by the  HONORABLE  CAROL  WORLEY, Attorney at Law, Little Rock,
Arkansas.

ISSUES

A hearing was conducted to determine the claimant’s entitlement to payment of medical

expenses, temporary total disability benefits and attorney’s fees.

At issue is whether or not this claim is barred by the statute of limitations pursuant to Ark.

Code Ann. §11-9-702; whether the claimant sustained a compensable injury as defined by Ark. Code

Ann. §11-9-102; and whether the claimant is entitled to indemnity benefits.  All other issues are

reserved.

After reviewing the evidence impartially without giving the benefit of the doubt to either

party, Ark. Code Ann. §11-9-704, I find the evidence preponderates in favor of the claimant.

STATEMENT OF THE CASE

The parties stipulated to an employer-employee-carrier relationship on February 1, 2006 at

which time the claimant was earning sufficient wages to entitle her to a compensation rate of

$289.00/$217.00, in the event this claim is found to be compensable.  The claimant received short-

term disability benefits and her group carrier, Aetna, has paid some medical expenses on this claim.

The claimant also receives Social Security Disability benefits.
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The claimant contends she sustained gradual shoulder injuries as a result of her job duties.

She seeks payment of medical expenses; temporary total disability benefits from February 9, 2006

to December 20, 2006  and attorney’s fees.

The respondents contend this claim for both shoulder injuries is barred by the statute of

limitations.  The respondents also contend the claimant did not sustain a compensable gradual

shoulder injury.  Her present condition is a recurrence of a preexisting condition (arthritis, bursitis,

tendinitis).  Alternatively, in the event of an Award, there is no medical documentation to support

indemnity benefits, a causal connection, or the major cause element of proof.

The following were submitted without objection and comprise the evidence of record: the

parties’ prehearing questionnaires and exhibits contained in the hearing transcript.

The following witnesses testified at the hearing: the claimant and human resource assistant,

Teresa Lazenby.

The claimant, age 50 (D.O.B. August 7, 1957) has a sixth grade education and work

experience as cafeteria cook and drugstore stocking clerk.  She started working for the respondent-

employer in 1995.  She has not worked since February 2006 and now receives Social Security

Disability benefits.  The claimant’s health history includes a childhood right knee injury in an motor

vehicle accident (MVA), a prior workers’ compensation claim for cracked ribs in the early 1990's,

a heart condition and a right rib cage injury in 1993 from a MVA.

The claimant testified her job duties required overhead lifting and repetitive use of her arms.

She injured her right shoulder in March, 2000 (although medical records for shoulder treatment

began in 1999) assembling faucets using air guns and wrenches, (Tr. p. 14-16).  She stated there were

10-50 parts per faucet and she had to work quickly to meet quota.

The claimant stated she felt a pop in her neck and shoulder and reported the incident to her

supervisor.  She assumed she had pulled a muscle and did not complete an accident report until some

time later, (Tr. p. 16-18).



3

The claimant received medical treatment from Drs. Martin, Collins and Safman, however,

her neck and right shoulder problems persisted.  She sought treatment with Drs. Gullet, Verma and

Phillips and Alsebai.  The claimant explained that because of  her right shoulder pain, she relied on

her left hand more to perform her job duties.  She began to develop problems with her left shoulder

in July 2004 when her job duties changed.  She reported the problem to her supervisor.  After the

claimant missed time from work, her job duties were changed to reduce the strain on her shoulder

(Tr. p. 21-27, 31-32).

By January, 2005 both of the claimant’s shoulders had become symptomatic and she filed

a workers’ compensation claim in February 2006.  She reported the injuries, but her supervisor

offered no help.  The claimant treated with Drs. Paulk, Dedman, Blankenship and Hudson.  Dr.

Hudson performed surgery on the claimant’s left shoulder in June 2006.  She now sees Dr. Paulk for

pain medication.  She has not worked since February, 2006, (Tr. p. 27-30). 

On cross-examination, counsel reviewed the chronology of the claimant’s medical treatment,

however, the claimant took issue with the accuracy of the reports.

The claimant also contradicted her deposition testimony about the onset of  her symptoms

(Tr. p. 39-40).  However, she stated at the deposition that she was taking medication (Tr. p. 50-57)

The claimant testified her left shoulder symptoms have been the same since she was first

injured (Tr. p. 40), and her right shoulder symptoms began on March 11, 2000 (Tr. p. 44).

The claimant filed for short-term disability benefits listing a gradual right shoulder injury on

March 11, 2000.  She collected $205.00 a week for twenty-six weeks.  When her benefits ran out,

she filed a workers’ compensation claim because her group health insurance would not cover Dr.

Lytle in Pine Bluff and she preferred not to see a doctor in Little Rock.

Teresa Lazenby, a human resource assistant testified the employees are educated about the

procedure to file a claim during orientation.  It is Kohler’s policy not to accommodate personal

injuries with light duty or provide short-term disability benefits for work-related injuries.
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Mrs. Lazenby has never worked in the production area of the plant and is not qualified to

comment on the claimant’s job duties.  A job description was prepared for the claimant on May 19,

2006 in preparation for litigation.  Of note, the tasks involve “repetitive bench or line assembly

operations to mass-produce...plumbing products.”  The job description mentions use of the hands

to “reach”“force fit” and “fasten” components, lifting between 10-50 pounds.

MEDICAL EVIDENCE

Attorney Mickel has provided an abstract which summarizes the claimant’s medical history

in detail.

The medical records begin in 1991 with the claimant being treated for scapular fibromyalgia.

There is no evidence the claimant missed time from work or required additional treatment until a

MVA on January 8, 1993.  A pain drawing shows neck and right trapezius symptoms, referencing

a workers’ compensation file #E117370.  Again, there are no follow-up reports until five years later

when the claimant began treatment for right shoulder pain.

A report dated November 24, 1999 from Dr. Coleman indicates the claimant was diagnosed

with rotator cuff tendinitis or overuse syndrome secondary to “repetitive activity at work.”  Ten

months later, the claimant saw  Dr. Collins on September 29, 2000 for a “work related injury to the

right shoulder on March 11, 2000.  An MRI scan showed some degenerative changes.  After a

negative bone scan, Dr. Collins referred the claimant to Dr. Safman who treated her conservatively

before releasing her to full duty on January 18, 2001.  Dr. Safman continued to treat her until April,

2001.

Eleven months later the claimant began treating with Dr. Coleman on March 19, 2002.  He

diagnosed muscle spasms in the upper back and right shoulder secondary to the claimant’s’s work

activities.  On November 7, 2002, the claimant returned to Dr. Coleman complaining of neck and

left trapezius muscle spasm.  The next report dated December 5, 2002 makes no mention of the left

shoulder.  Dr. Coleman treated the claimant for radicular symptoms in the right shoulder.  Another
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MRI scan dated December 9, 2002 showed no cervical disc problem to correlate with the radicular

symptoms.

On January 15, 2003, the claimant began treating with Dr. Gullett who recorded a two year

history of right shoulder pain secondary to a work related injury.  The report indicates the workers’

compensation carrier sent the claimant to see Drs. Winston, Martin, Collins and Rutherford.    Dr.

Gullett sent the claimant to Dr. Verma who performed a EMG/NCV study which proved negative.”

Dr. Coleman then sent the claimant to rheumatologist, Dr.  Alsebai to investigate joint pain.

He observed a bluish discoloration of her right hand but she denied any injury.  Dr. Alsebai

diagnosed (mechanical) low back pain and either myofascial pain or fibromyalgia.

On June 21, 2004, the claimant saw Dr. Phillips giving a history of left shoulder pain for 3-4

years.  A repeat cervical MRI scan taken June 28, 2004 proved to be normal.

The claimant saw Dr. Dedman in July 2004 indicating she was unable to work due to left

shoulder pain.  She gave a history of 2-3 years of right shoulder pain and 2-3 months of left shoulder

pain.  After an MRI scan, Dr. Dedman diagnosed tendinosis of the left shoulder.

The claimant returned to Dr. Gullett on July 16, 2004 indicating her left arm problem was

caused by overuse while protecting her right arm.  The claimant returned to Dr. Collins in August

2004.  Repeat MRI scan, bone scan and arthrography were negative.  He returned the claimant to

work.  The claimant returned to Dr. Dedman in September 2005.  In February 2006 she complained

of left and right shoulder pain.  She returned to Dr. Gullett who opined in his report of February 20,

2006:

She has seen multiple doctors about shoulder problems for many
years.  I first saw her on January 15, 2003 for problems with her right
shoulder for two years duration, which was originally a workers’
comp injury from Kohler Assembly Operations.  I firmly believe that
this is a continuation of this problem.  She had a period of time in
which she had fewer problems, but overall I think this is a
continuation.

Since Dr. Gullett was closing his practice, he referred the claimant to Dr. Lytle in Pine Bluff, but her

private carrier would not pay for his treatment. 
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On April 28, 2006 the claimant came under the care of Dr. Blankenship.  His report

summarizes her medical care, noting right shoulder pain since 2000 and left shoulder pain since

2002.  Dr. Blankenship reviewed the diagnostic testing with MRI scans, confirming active arthritis

and bursitis in the left shoulder, bursitis and tendinosis in the left shoulder, and an osteophyte in the

neck at the C-6 level.

Dr. Blankenship referred the claimant to Dr. Hudson on May 24, 2006.  He observed swelling

and took a history of six years of bilateral shoulder pain.  Dr Hudson performed surgery on June 13,

2006 diagnosing impingement and a tear of the supraspinatous tendon:

Dr. Hudson’s report of 7-18-06:
I told her I think this is consistent with a work type of
injury when she is doing overhead lifting and
overhead activity on a constant basis, but I did not see
her initially after her original injury so I cannot
comment on the direct causation at this point.

The claimant continued to report pain after the surgery.

DOCUMENTARY EVIDENCE

The claimant collected short term disability benefits from February 17, 2006 to August 17,

2006 totaling $5,330.00.

A Group Health form was completed by Dr. Dedman on August 4, 2004 for a 3-4 month

history of left shoulder pain with disability beginning June 18, 2004, and again beginning February

9, 2006.

The claimant completed an AR-N on February 24, 2006 showing bilateral shoulder injuries

on February 1, 2006.  The employer was notified February 24, 2006.  The claimant attributed her

injuries to a change in her job duties, aggravating a previous injury.

STATUTE OF LIMITATIONS

The respondents contend the claimant received medical treatment for her left shoulder in

2000.  No hearing was requested until the claimant’s letter of October 16, 2006.  The respondents

received no notice of the alleged February 24, 2006 injury until the claimant completed a Form AR-

N on February 24, 2006.  The claimant contends she injured her left shoulder on June 18, 2004.  A



7

new right shoulder injury occurred in February 2006.

The claimant’s letter requesting a hearing was not introduced into evidence.  No stipulations

were made by the parties regarding the pertinent dates or payments made by the respondents.

My review of the evidence shows the claimant’s AR-N was signed February 24, 2006, listing

bilateral shoulder injuries on February 1, 2006, aggravating a preexisting condition.  The claimant’s

hearing request on October 16, 2006 is well within the statute of limitations period.

FINDINGS AND CONCLUSIONS

As this claim arose after July 1, 1993, this case is governed by Act 796 of 1993 which must

be strictly construed, Ark. Code Ann. §11-9-704, §11-9-717.  The claimant has the burden of proving

the following requirements, as defined by Ark. Code Ann. §11-9-102, by a preponderance of the

evidence of record, which means “evidence of greater convincing force,” Smith v. Magnet Cove

Barium Corporation, 212 Ark 491, 206 S.W.2d 442 (1947):

1) proof that the injury arose out of and in the course of
employment

2) proof that the injury caused internal or external
physical harm to the body which required medical
services or resulted in disability

3) proof establishing the injury by objective medical
evidence

4)(a) proof that the injury was caused by a specific incident
identifiable by time and place of occurrence

or

  (b) proof that the injury was caused by rapid, repetitive
motion and proof that the injury was the major cause
of disability or need for medical treatment.

Compensation must be denied if the claimant fails to prove any one of these requirements.

Mikel v. Engineering Specialty Plastics, 56 Ark. App. 126, 938 S.W.2d 876 (1997).

The determination of whether the causal connection exists is a question of fact for the

Commission to determine based on the evidence of record and the credibility of the witnesses.  Jeter

v. B.R. McGinty Mech., 62 Ark. App. 53, 968 S.W.2d 645 (1998), Ellison v. Therma-Tru, 71 Ark.
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App. 410, 30 S.W.3d 769 (2000).

It is the claimant’s burden to prove a causal connection between the work-related accident

and the later disabling injury.  Lybrand v. Arkansas Oak Flooring Co., 266 Ark. 946, 588 S.W.2d

449 (Ark. App. 1979).  Objective medical evidence is not always necessary if there is a

preponderance of non-medical evidence.  Horticare Landscape Management v. McDonald, 80 Ark.

App. 45, 89 S.W.2d 375 (2002).

If the disability develops soon after the accident and is logically attributable to it, with

nothing to suggest any other explanation for the employee’s condition, “then the claimant has

established a causal connection.  However, if there is a span of time between the accident and the

disability, a question of fact arises concerning the causal connection.  Hall v. Pittman Constr. Co.,

235 Ark. 104, 105-106, 357 S.W.2d 263, 264 (1962).

The claimant’s job duties required overhead reaching and the use of tools to fasten and

tighten components.  As I interpret the lay testimony and medical records, the claimant gradually

developed shoulder problems (sprain/bursitis/tendinitis) from the rapid, repetitive job tasks she was

required to perform working on an assembly line.  Periodically, this condition would be exacerbated

by a specific injury (reaching for product overhead/moving equipment), necessitating medical

treatment and time off work.  Despite unremarkable diagnostic testing, her physicians found

objective evidence of injury, mentioning swelling and spasm in their clinical examinations.  Her

surgeon found evidence of a tear, which was a new injury.

Therefore, I find the claimant has sustained compensable specific aggravations of a

preexisting condition unaffected by the statute of limitations, Williams v. L & W Janitorial, Inc., 85

Ark. App. 1, 145 S.W.3d 383 (2004).

1. The Workers’ Compensation Commission has
jurisdiction of this claim in which the relationship of
employer-employee-carrier existed among the parties
on February 1, 2006 at which time the claimant was
earning sufficient wages to entitle her to a
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compensation rate of $289.00/$217.00.

2. The claimant has proven by a preponderance of the
credible evidence that she sustained a compensable
injury, caused by a specific incident, arising out of and
in the course of her employment which produced
physical bodily harm, supported by objective findings,
requiring medical treatment or producing disability,
pursuant to Ark. Code Ann. §11-9-102.

3. The respondents are directed to pay medical expenses
within thirty days of receipt pursuant to Rule 30.

4. The respondents are directed to pay temporary total
disability benefits from February 9, 2006 to December
20, 2006 as the claimant remained in her healing
period unable to work based on the disability filings
signed by Dr. Dedman.

5. The respondents are entitled to an offset against
benefits paid pursuant to Ark Code Ann. §11-9-411
unless the third parties file liens after notification of
this Award.

6. If they have not all ready done so, the respondents are
directed to pay the court reporter’s fees and expenses
within calendar thirty days of this decision.

7. This claim has been controverted and the claimant's
counsel is entitled to the maximum attorney's fees to
be paid in accordance with A.C.A. §11-9-715, §11-9-
801, and WCC Rule 10.

Pursuant to the Full Commission decisions of
Coleman v. Holiday Inn, (November 21,1990)
(D708577), and Chamness v. Superior Industries,
(March 5, 1992)(E019760), the claimant's portion of
the controverted attorney's fee is to be withheld from,
and paid out of, indemnity benefits, and remitted by
the respondent, directly to the claimant's attorney.

As a reminder, Ark. Code Ann. §11-9-715 was
amended by Act 1281 of 2001, limiting attorney’s fees
on medical benefits and services for injuries after July
1, 2001.

AWARD

Respondents are directed to pay benefits in accordance with the Findings of Fact above along

with their proportionate share of attorney's fees.  All accrued sums shall be paid in a lump sum
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without discount and this award shall earn interest at the legal rate until paid, pursuant to A.C.A.

§11-9-809, and Couch v. First State Bank of Newport, 49 Ark. App. 102, 898 S.W.2d 57 (Ark. Ct.

App. 1995), and Burlington Industries, et al v. Pickett, 64 Ark. App 67, 983 S.W.2d 126 (1998), 336

S.W. 515, 988 S.W.2d 3 (1999).

IT IS SO ORDERED.

                                                                              
ELIZABETH W. HOGAN
Administrative Law Judge


