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Faulkner County, Arkansas.

Claimant represented by Mr. Neal L. Hart, Attorney at Law, Little Rock, Arkansas.

Respondents represented by Mr. Gene Williams, Attorney at Law, Little Rock, Arkansas.

STATEMENT OF THE CASE

On April 18, 2007, the above-captioned claim was heard in Conway, Arkansas.  A

pre-hearing conference took place on February 5, 2007.  A Prehearing Order entered that

same day pursuant to the conference was admitted without objection as Commission

Exhibit 1.  At the hearing, the parties confirmed that the stipulations, issues, and respective

contentions, as amended, were properly set forth in the Order.

Stipulations

At the hearing, the parties discussed the stipulations set forth in Commission Exhibit

1, which I accept.  These stipulations, which I accept, are the following:

1. The Arkansas Workers’ Compensation Commission has jurisdiction over this

claim.
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2. The employee/employer/carrier relationship existed at all relevant times,

including December 28, 2004, at which time the Claimant suffered a

compensable back injury.

3. Some medical and temporary total disability benefits have been paid by

Respondents.

Issues

At the hearing, the parties discussed the issues set forth in Commission Exhibit 1.

They are as follows:

1. Whether Respondents have paid for Claimant’s prescription medications in

a timely fashion.

Contentions

Claimant:

1. Claimant contends that his prescriptions are not being paid for in a timely

manner.

Respondents:

1. Respondents contend that they have paid for prescription medications in a

timely manner.

FINDINGS OF FACT AND CONCLUSIONS OF LAW

After reviewing the record as a whole, including medical reports, documents, and

other matters properly before the Commission, and having had an opportunity to hear the

testimony of the Claimant/witness and to observe his demeanor, I hereby make the

following findings of fact and conclusions of law in accordance with Ark. Code Ann. § 11-9-

704 (Repl. 2002):
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1. The Arkansas Workers’ Compensation Commission has jurisdiction over

these claims.

2. The stipulations set forth above are reasonable and are hereby accepted.

3. Respondents have paid for Claimant’s prescription medications in a timely

fashion.

CASE IN CHIEF

Summary of Evidence

Claimant was the sole witness at the hearing.  In addition to the prehearing order

discussed above, also admitted into evidence in this case was Claimant’s Exhibit 1, a

compilation of his medical records, consisting of one unnumbered index page and 32

individually numbered pages; Respondents’ Exhibit 1, the benefit payment record for

Claimant through January 9, 2007 consisting of one unnumbered title page and 42

individually numbered pages; and Respondents’ Exhibit 2, the transcript of the deposition

of Claimant taken April 4, 2007 and consisting of 34 individually numbered pages.

Testimony

Ronald Smith.  Claimant  testified that his full name is Ronald Wayne Smith.  He is

a resident of Conway and is 45 years old.  Claimant has a 12th grade education.  He has not

worked since his injury, per his doctor; and he is receiving temporary total disability benefits

from Respondent Hartford.

He stated that on December 28, 2004, he slipped and fell on some ice.  Respondents

have paid for his medical care.  Initially, he saw Dr. James Bryan, who tried to treat him

conservatively.  Tests indicated a problem with one of the disks in Claimant’s lower back,

so he was referred to Dr. Chris Mocek, a pain specialist.  After first trying to treat him
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conservatively, Dr. Mocek performed arthroscopic surgery on Claimant’s spine.  The

procedure did not help.  After continuing to treat with Dr. Mocek, Claimant was referred to

Dr. Timothy Burson, a neurosurgeon, in early 2006.  Dr. Burson recommended a second

surgery, which was performed on May 12, 2006.  He stated that this second surgery did not

provide much relief, either.

Claimant testified that in the fall of 2006, Dr. Mocek referred Claimant to Dr. Crowell,

an orthopedic surgeon.  He recommended and performed a third surgery, a lumbar fusion.

Like before, this procedure did not provide Claimant with much relief.  He is still treating with

Dr. Crowell, seeing him every three months.

According to Claimant, Dr. Mocek continues to treat him.  He prescribes all of the

medications that Claimant takes and monitors his medication intake.  Claimant signed a

contract with Dr. Mocek that provided that Mocek would provide his medications and that

he would not seek drugs from any other source.  This reason for this is the fact that several

of Claimant’s medications are heavily regulated.  These drugs are narcotics, and are

reflected in pages 25-32 of Claimant’s Exhibit 1.  Dr. Mocek’s nurse told Claimant that  the

medications are provided to him “approximately one week ahead of time so that I do not run

out.”

As he testified in his deposition, the primary problem that Claimant is having with

Respondent Hartford is about the refill of the prescription drug Soma.  He has generally

been provided with his other medications.  Dr. Mocek prescribed that the Soma be taken

by Claimant every four to six hours.  Claimant testified that “I have to read the prescriptions

each and every time I take them . . . [o]therwise, I forget how to take it.”  The Soma

prescription is for 120 pills in a 30-day period, or four pills per day.
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When asked to explain to the Commission what his problem is, Claimant stated:

My whole thing is–and it’s no offense against nobody and I definitely don’t
want nobody to take no offense, but they don’t know what pain is.  Sometimes
I forget, I take the medicine more often than what I should.  I’m not going to
deny that.  But on the same hand, when a person is hurting they don’t think
about what the prescription says sometimes; they think about getting out of
pain.  Granted, it’s not right but on the same hand I don’t like being in pain
just like nobody else does . . . All I want to be is treated fairly and be out of
the pain.  It wasn’t their fault, it wasn’t my fault; it was an accident.  I feel like
I need to be out of pain.  I don’t need to be in the pain that I’m in.

. . .

All I–like I say, my main thing is to be treated fairly and if I need the medicine,
I need the medicine.

Claimant testified that nearly every time he goes to have the Soma prescription filled,

he encounters a problem.  Again, this is the only prescription involved; the others are

authorized on time.  According to his pharmacist, Claimant is getting the Soma filled too

quickly.

On cross-examination, Claimant clarified that it is his understanding that Respondent

Hartford is telling the pharmacist that Claimant is seeking to have the Soma prescription

refilled too soon.  He admitted that has had problems with his memory ever since he has

been taking heavy narcotics and that perhaps he was seeking a refill of the Soma too

quickly because he had taken more than what was indicated.

When questioned by me, Claimant testified that at times he has probably taken more

than the recommended dosage of Soma.  He explained:  “But when you start having muscle

spasms so bad that your legs draw up underneath you, you’ve got to do something.”  He

also admitted that he has spilled the medicine at times.  There has to be a new prescription

from Dr. Mocek each time he needs a refill.  Claimant was unable to testify regarding how
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much earlier than 30 days he has been seeking a refill.  He indicated that “as soon as I get

the prescriptions from Mocek I take them directly to the pharmacy from there.”  Soma is the

only muscle spasm medication he is taking.

Claimant testified that he was unsure, due to his faulty memory, of how long Dr.

Mocek has been providing a Soma prescription one week before the earlier one is to run

out.  Because of the lack of authorization, Claimant sometimes has to return to the

pharmacy at least three times to get the Soma filled.  While he asks the pharmacy how

soon it can be filled, he goes back early and checks anyway because he forgets the date

he was told it will be available.

When asked whether his problem in seeking refills too soon was the result more of

spilling the medication or of taking too much of it, Claimant stated:

Your Honor, with all honesty, I fell like it was probably a little bit of both.  I
mean, it’s not than I’m up here trying to get the drugs.  I want off the drugs.
It’s not that–I mean, as far as that goes, you can take the whole sack.  I’d
rather be off of them, The only reason why I’m saying anything about this is
because, like I said, Your Honor, having muscle spasms and having your legs
draw up underneath you like you’re in a fetal position like a baby–and I’m 45
years old, Your Honor, and I don’t like that.  It’s got to where I don’t have no
control of my life and I don’t like it.

Deposition.  As stated above, the April 4, 2007 deposition of Claimant was admitted

as Respondents’ Exhibit 2.  Therein, he testified that he worked for Respondent Holman for

approximately one year before he was injured.  He worked as a forklift driver for Holman at

Kimberly Clark, loading their products onto trucks.  On December 28, 2004, Claimant went

to move a tanker truck out of the doorway, and the shuttle truck became lodged underneath

the trailer.  When he returned to get help from the dispatcher, Claimant slipped on some ice

and his feet flew out from underneath him.  He testified that he has since undergone three
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surgeries on his back, none of which have improved his condition.  In addition to constant

back pain, Claimant testified that his left leg fails him and causes him to fall and the top

portion of his right leg feels like it is being stuck with needles.

With regard to his Soma prescription, Claimant stated that the drug only works

“sometimes.”  Dr. Mocek writes the prescription and Claimant travels to the Wal-Mart

pharmacy on Highway 65 in Conway to have it filled.  The pharmacy has told him that the

carrier has said that he is taking the medication too often and is getting the prescription

filled too quickly.  As of April 8, 2007, the Soma prescription had been filled for the month.

He stated that the last two or three monthly prescriptions have been delayed for

approximately a week.  However, this was not before the month had ended.  Dr. Mocek’s

practice has been to get Claimant’s prescriptions a week or two weeks ahead of time to

ensure that he does not run out.  However, the week’s advance by Dr. Mocek and the

week’s delay by the carrier do not simply cancel each other out because, according to

Claimant, he has run out of Soma.  He testified that he was unsure if this problem was due

to his taking more than the prescribed amount.  He stated that he tries to abide by what is

on the prescription, but that “[s]ometimes I forget what I take and when I take it.”  He takes

some medications in the morning, and some at night.

Claimant testified that he has had a problem with his short and long-term memory

for approximately a year, but has not told his doctor.  He also stated that he has been

prescribed a cane and a walker.  Despite his physical problems, Claimant said that “I’m not

willing to give up.  I want to, hopefully some day, get back in the work force.”

Respondents called no witnesses.
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Records

Claimant’s Exhibit 1.  The medical records of Claimant that were introduced at the

April 18, 2007 hearing and are part of Claimant’s Exhibit 1 reflect the following:

The letter of Dr. James W. Bryan IV to Dr. David Martin dated February 10, 2005

reflects that Claimant fell on an icy surface at work.  He fell squarely on his buttocks and low

back and had an immediate onset of pain.  He gradually developed worsening muscle

spasms and pain extending down his left lower extremity.  Claimant failed to respond to

aggressive conservative therapy.  An MRI scan obtained on January 24, 2005 showed

degenerative disk disease from L3 to S1 with an annular tear posteriorly at L4-L5 and mild

to moderate size central disk protrusion at L5-S1.  He reported that he occasionally has pain

radiating down the right leg as well.  He was diagnosed with, inter alia, degenerative disk

disease, annular tear, L5-S1 herniated nucleus pulposus, and left lower extremity radiculitis.

On August 26, 2005, Dr. Christopher Mocek performed the following surgical

procedures on Claimant:

1. Fluoroscopic-guided arthroscopic assisted diskectomy and decompression of

the lumbar intervertebral disk of L4-L5 using the left posterolateral

subpedicular approach.

2. Fluoroscopic-guided arthroscopic assisted diskectomy and decompression of

the lumbar intervertebral disk of L5-S1 using the left posterolateral

subpedicular approach.

His pre- and post-operative diagnoses were:

1. Internal disk disruption with disk herniation of the L4-L5 disk.

2. Internal disk disruption with disk herniation of the L5-S1 disk.
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3. Radiculopathy lower limb.

Claimant on May 12, 2006 underwent a second surgical procedure.  Dr. Timothy

Burson performed a left L5 hemilaminotomy and L5-S1 diskectomy with removal of free

fragment using a minimally invasive technique.  His pre- and post-operative diagnoses were

left L5-S1 herniated nucleus pulposus with left S1 radiculopathy.

Claimant presented on November 7, 2005 with lack of pain relief with his

medications.  His Duragesic prescription was increased.

He underwent a third surgery on November 13, 2006, from Dr. Bernard Crowell,

which consisted of the following:

1. Harvest of iliac crest bone graft from separate site.

2. Bone marrow aspirate from separate site.

3. Posterior spinal interbody fusion, L3-L4.

4. Posterior spinal interbody fusion, L4-L5.

5. Placement of interbody Peek cage, L3-L4.

6. Placement of interbody Peek cage, L4-L5.

7. Posterolateral fusion of transverse process of L3 to transverse process of L4.

8. Posterolateral fusion of transverse process of L4 to transverse process of L5.

9. Placement of pedicle screws, L3-L4.

10. Placement of pedicle screws, L4-L5.

11. Placement of bone stimulator.

12. Spinal cord monitoring with somatosensory-evoked potentials and

electromyograms.

13. Hemilaminectomy with diskectomy, left side L5-S1, repeat procedure.



Smith - Claim No. F503290 10

14. Use of fluoroscopy for placement of pedicle screws and interbody cages and

for determination of location for hemilaminectomy at L5-S1.

In a follow-up examination on November 28, 2006, Claimant presented with the

screws, cages, and stimulator in good position.  He complained of decreased sensation in

the interior of his thighs and mild tingling in the fingers, which Dr. Crowell attributed to

positioning in surgery.  He was prescribed Morphine sulfate, but the doctor noted he was

going to follow up with Dr. Mocek because Claimant complained of an allergic reaction to

morphine.

In a second follow-up visit on January 2, 2007, x-rays showed the hardware to still

be in good position.  He still complained of mild paresthesia over both thighs, along with

continued weakness in his left leg.  He stated that his back pain had diminished some.

Claimant presented to Dr. Mocek on February 6, 2007 with complaints of pain in the

low back and legs.  His medications were listed as Amitiza, Celebrex, Duragesic Patch,

Lyrica, MSIR, Soma and trazadone.  Dr. Mocek prescribed continued pain management and

stated that a pain pump trial would be considered if Claimant did not obtain relief.

When he returned on March 1, 2007, Claimant stated that physical therapy was

causing him increased pain.  He asked for an increase in his MSIR dosage.  He reported

experiencing lumbar pain with radicular pain to the left leg, and that his right leg feels as if

“a thousand needles are being poked in top part of it.”  He stated that he is ready to give up.

He was prescribed Effexor XR for depression, along with Amitiza, baclofen, Celebrex,

Duragesic 75 mcg, Duragesic 100 mcg, Lyrica, and MSIR.  In addition, he was written a

prescription for 120 Soma 350 mg pills, with the instructions “1 p.o. q.i.d. muscle spasms.”
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Respondents’ Exhibit 1.  Respondents have introduced a 42-page exhibit that details

the  payments they have made in connection with Claimant’s treatment.

ADJUDICATION

A. Timely Payment for Prescriptions

Claimant has alleged that Respondents are failing to pay for his Soma prescriptions

in a timely fashion.  He stated at the hearing that he has no similar issue involving any other

medication.  Ark. Code Ann. § 11-9-508(a) (Repl. 2002) provides that an employer shall

provide for an injured employee such medical treatment as may be necessary in connection

with the injury received by the employee.  Wal-Mart Stores, Inc. v. Brown, 82 Ark. App. 600,

120 S.W.3d 153 (2003).  But employers are liable only for such treatment and services as

are deemed necessary for the treatment of the claimant’s injuries.  DeBoard v. Colson Co.,

20 Ark. App. 166, 725 S.W.2d 857 (1987).  The claimant must prove by a preponderance

of the evidence that medical treatment is reasonable and necessary for the treatment of a

compensable injury.  Brown, supra; Geo Specialty Chem. v. Clingan, 69 Ark. App. 369, 13

S.W.3d 218 (2000).  What constitutes reasonable and necessary medical treatment is a

question of fact for the Commission.   White Consolidated Indus. v. Galloway, 74 Ark. App.

13, 45 S.W.3d 396 (2001); Wackenhut Corp. v. Jones, 73 Ark. App. 158, 40 S.W.3d 333

(2001).  Treatment intended to reduce or enable a claimant to cope with chronic pain

attributable to a compensable injury may constitute reasonably necessary treatment within

the meaning of Section 11-9-508.  See Georgia-Pacific Corp. v. Dickens, 58 Ark. App. 266,

950 S.W.2d 463 (1997); Artex Hydrophonics, Inc. v. Pippin, 8 Ark. App. 200, 649 S.W.2d

845 (1983).
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The evidence adduced in the hearing shows that Dr. Mocek provides Claimant with

a prescription of 120 Soma 350 mg tablets, to be taken four times a day, over 30 days.

Claimant does not contend that Respondents are not paying for this.  And the evidence

does not indicate otherwise.  Rather, he argues that when he obtains a new Soma

prescription less than 30 days after the previous one, Respondents are not authorizing it

right then.  He testified that Dr. Mocek provides him with the prescription a week in advance,

to ensure that he does not run out.  Claimant testified that he then immediately goes to the

pharmacy to have it refilled.  But he stated that the lack of authorization is not due to his

seeking a new supply of Soma prior to him running out of the old one.  Rather, he states

that he runs out of Soma before the end of the 30 days because of two things: (1) spilling

the medication (which is curious in light of the fact that the medication is not in liquid form);

and (2) taking it in excess of the prescribed dosage–with the latter being the primary cause.

In explaining his use of the medication in this fashion, he readily admitted that he is doing

this to try to reduce his discomfort.  He also alluded to being forgetful when he took his

medication due to having memory problems caused by the narcotics he has been

prescribed.

Claimant has not proven by a preponderance of the credible evidence that

Respondents are not authorizing a prescription every thirty days for 120 Soma 350 mg

tablets, to be taken four times a day–which is what Dr. Mocek has prescribed.  Hence, he

has not shown that he is failing to receive reasonable and necessary medical treatment

because the prescription is being paid for in a timely fashion.
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CONCLUSION

Claimant bears the burden of proving by a preponderance of the evidence that he

is not receiving reasonable and necessary medical treatment in the form of Soma, as

prescribed by Dr. Mocek, in a timely fashion.  He did not do this. Therefore, his claim also

must be, and hereby is, denied and dismissed.

IT IS SO ORDERED.

________________________________
Hon. O. Milton Fine II
Administrative Law Judge       


