
BEFORE THE ARKANSAS WORKERS' COMPENSATION COMMISSION

WCC NO. F501760 

JIMMY SLAVENS, Employee  CLAIMANT

CONFORM, INC., Employer  RESPONDENT #1

COMPANION PROPERTY & CASUALTY GROUP, Carrier RESPONDENT #1

SECOND INJURY FUND                                                                     RESPONDENT #2

OPINION FILED AUGUST 8, 2007

Hearing before ADMINISTRATIVE LAW JUDGE GREGORY K. STEWART in Springdale,
Washington County, Arkansas.

Claimant represented by STEPHEN SHARUM, Attorney, Fort Smith, Arkansas.

Respondent #1 represented by JOSEPH H. PURVIS, Attorney, Little Rock, Arkansas.

Respondent #2 represented by TERRY PENCE, Attorney, Little Rock, Arkansas.

STATEMENT OF THE CASE

On July 11, 2007, the above captioned claim came on for a hearing at Springdale,

Arkansas.   A pre-hearing conference was conducted on April 11, 2007, and an amended

pre-hearing order was filed on May 23, 2007.   A copy of the pre-hearing order has been

marked Commission's Exhibit #1 and made a part of the record without objection.

At the pre-hearing conference the parties agreed to the following stipulations:

1.   The Arkansas Workers’ Compensation Commission has jurisdiction of the within

claim.

2.   The relationship of employee-employer-carrier existed between the claimant and

respondent #1 at all relevant times.

3.   The claimant sustained a compensable injury to his right shoulder on November

15, 2004.

4.   The claimant’s healing period ended on February 7, 2006.

5.   The claimant was earning sufficient wages to entitle him to the maximum



2Slavens (F501760)

compensation rates of $453.00 for total disability benefits and $340.00 for permanent

partial disability benefits.

6.   Respondent #1 has accepted and paid permanent partial disability benefits

based upon a 6% rating.

7.   The Second Injury Fund has accepted liability and has agreed to pay permanent

partial disability benefits from August 16, 2006 through December 2, 2007 (15%).

At the pre-hearing conference the parties agreed to litigate the following issues:

1.   Extent of permanent disability.

2.   Attorney fee on Second Injury Fund acceptance of liability and controverted

benefits.

The claimant contends that as a result of his compensable injury he sustained a

permanent physical impairment rating of 6% to the body as a whole as a result of the injury

to his right shoulder.   As a result of the compensable injury and impairment and pre-

existing impairments and limitations, the claimant contends he is permanently and totally

disabled.   The claimant is claiming an attorney’s fee on all controverted benefits. 

Respondent #1 contends that it is only responsible for the impairment attributable

to the alleged shoulder injury.

Respondent #2, Second Injury Fund, acknowledges its responsibility for payment

of wage loss disability and began paying same on August 17, 2006.   These benefits will

continue to be paid until December 2, 2007.

From a review of the record as a whole, to include medical reports, documents, and

other matters properly before the Commission, and having had an opportunity to hear the

testimony of the witness and to observe his demeanor, the following findings of fact and

conclusions of law are made in accordance with A.C.A. §11-9-704:
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FINDINGS OF FACT & CONCLUSIONS OF LAW

1.   The stipulations contained in an amended pre-hearing order filed May 23, 2007,

are hereby accepted as fact.

2.  Claimant has failed to prove by a preponderance of the evidence that he is

permanently totally disabled as a result of his compensable injury.   Claimant has failed to

prove by a preponderance of the evidence that he is entitled to permanent partial disability

benefits for a loss in wage earning capacity in excess of the 15% previously accepted by

the Second Injury Fund.

3.   Claimant has failed to prove by a preponderance of the evidence that the

Second Injury Fund controverted his entitlement to permanent partial disability benefits in

an amount equal to 15% to the body as a whole.

FACTUAL BACKGROUND

The claimant is a 56-year-old man who completed the 10th grade and obtained his

GED at age 32.   Claimant has no other formal education, but did obtain a real estate

license in 1992 which expired in 1994.   

Claimant testified that he began performing construction work at the age of 17.

Claimant’s prior job history primarily consists of concrete work, both pouring and finishing.

In addition to working as a laborer, the claimant has also worked as a superintendent for

two or three large construction companies.   In addition to his job in concrete, claimant has

also broken and trained horses, and has worked as a night club bouncer in the winter when

concrete work was not available.

Claimant has an extensive history of injuries prior to his injury with the respondent.

Claimant has undergone rotator cuff surgery on his left shoulder.   Medical reports

contained in the record also indicate that claimant injured his low back in October 1981

when he fell off a ladder.   Surgery was performed and claimant was assigned a 15%
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impairment rating.   Claimant also testified that he underwent an arthroscopic surgery on

both of his knees following an injury at work and he underwent an additional surgery on his

left knee to repair a torn ACL and MCL.   Finally, claimant suffered a second back injury

while working in Colorado in 1989.   Claimant was assigned a permanent physical

impairment rating in an amount equal to 10% to the body as a whole as a result of that

incident.   

Claimant has been awarded social security disability benefits on two separate

occasions.    The first occurred following his back injury in 1981.   Claimant’s condition

subsequently improved and he returned to work before he was again awarded social

security disability benefits in 1989 according to documentary evidence from the Social

Security Administration.   In fact, claimant was drawing social security disability benefits at

the time he began working for the respondent.

The claimant worked for the respondent as a general superintendent.   Claimant

testified that he was primarily responsible for organizing work details.   Claimant had five

work crews with a foreman for each one.   Claimant was  responsible for making sure that

the crews had necessary materials and equipment.   Claimant admitted that he spent most

of the time in his truck and that he basically worked for the respondent as a supervisor.

Claimant suffered a compensable injury to his right shoulder on November 15, 2004.

Claimant testified that he normally had two individuals stay after work and load material

that was needed for a particular crew the next day.   On November 15, a small portable

generator had to be unloaded from a pickup truck.   One of the two employees was busy

so claimant grabbed one of the handles of the generator to help get it off the truck.  The

handle the other employee was grabbing broke and he dropped his side of the generator,

causing the generator to fall as it came off the truck tail gate.   This jerked the claimant’s

right arm and shoulder.   Claimant was treated for his shoulder injury by Dr. Chris Arnold,

orthopaedic surgeon.   Dr. Arnold performed surgery to repair a torn rotator cuff of the
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claimant’s right shoulder on February 7, 2005.   Dr. Arnold released claimant as having

reached maximum medical improvement on February 7, 2006.   Dr. Arnold also assigned

the claimant a permanent physical impairment rating in an amount equal to 6% to the body

as a whole for his right shoulder injury.

The respondent accepted claimant’s injury as compensable and paid compensation

benefits including the 6% impairment rating assigned by Dr. Arnold.   In addition, the

Second Injury Fund has also accepted liability for wage loss benefits in an amount equal

to 15% to the body as a whole.   

Claimant has filed this claim contending that he is permanently totally disabled or

entitled to permanent disability benefits in excess of the 15% accepted by the Second

Injury Fund.   In addition, claimant also contends that his attorney is entitled to a fee on the

15% accepted by the Second Injury Fund.

ADJUDICATION

This case represents an unusual circumstance in that claimant was drawing social

security disability benefits at the time he went to work for the respondent and at the time

he was injured.   However, the fact that claimant may have been considered disabled for

social security purposes does not necessarily mean that claimant is permanently totally

disabled under the provisions of the Arkansas Workers’ Compensation law.   Indeed, the

very fact that claimant was capable of working while drawing disability benefits is evidence

of this distinction.   Claimant was compensated with wages of $1,000.00 per week by

respondent.  In addition, he was provided gasoline, a phone, and a truck.   

A.C.A. §11-9-519(e) defines “permanent total disability” as the “inability, because

of compensable injury or occupational disease, to earn any meaningful wages in the same

or other employment.”   That subsection goes on to note that claimant has the burden of

proving by a preponderance of the evidence that he has the inability to earn any
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meaningful wage in the same or other employment.

After reviewing the evidence in this case impartially, without giving the benefit of the

doubt to either party, I find that claimant has failed to prove by a preponderance of the

evidence that he is permanently totally disabled as the result of his compensable injury.

The wage loss factor is the extent to which a compensable injury has affected a

claimant’s ability to earn a livelihood.   The Arkansas Workers’ Compensation Commission

has the duty of determining the amount of this disability.  Cross v. Crawford County

Memorial Hospital, 54 Ark. App. 130, 923 S.W. 2d 886 (1996).   In determining wage loss

disability, the Commission may take into consideration various factors.   These factors

include the claimant’s age, education, work experience, medical evidence, and any other

matters which may reasonably be expected to affect a worker’s future earning capacity.

Also to be considered are other matters such as motivation, post-injury income, credibility,

demeanor, and a multitude of other factors.   Glass v. Edens, 233 Ark. 786, 346 S.W. 2d

685 (1961); City of Fayetteville v. Guess, 10 Ark. App. 313, 663 S.W. 2d 946 (1984); Curry

v. Franklin Electric, 32 Ark. App. 168, 798 S.W. 2d 130 (1990).   

This claimant obviously had some diminished wage earning capacity prior to his

employment with the respondent and he did suffer a new injury while working for the

respondent.   However, I do not find that the new injury has combined with claimant’s pre-

existing condition to render him permanently totally disabled.   In fact, I do not believe that

the new injury significantly diminished claimant’s wage earning capacity.  Claimant’s

treating physician, Dr. Arnold, assigned claimant a permanent physical impairment rating

in an amount equal to 6% to the body as a whole for his shoulder injury.   However, Dr.

Arnold indicated at the time of claimant’s release on February 7, 2006 that claimant had

no current symptoms, but instead had full motion and good strength in his arm and

shoulder.  The only limitation placed upon claimant’s work activities by Dr. Arnold was the

avoidance of repetitive overhead activities.   Otherwise, Dr. Arnold was of the opinion that
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claimant could “resume his normal work.”

At the time of claimant’s injury with respondent he was working primarily as a

supervisor, supervising five concrete work crews.   While the respondent is no longer in

business, I find insufficient evidence which would indicate that claimant’s shoulder injury

would prevent him from performing similar work for another employer.

I believe it is also important to note that while claimant was drawing disability

benefits and before he went to work for respondent he started his own concrete business

which lasted approximately four-five months.   Claimant hired a crew to perform the

physical work while he bid on jobs, collected bills, and supervised.   There is no indication

that claimant was physically unable to operate his business.   Instead, it appears from

claimant’s testimony that he ended this enterprise because he could not find good

employees.   However, this evidence is significant because it again indicates that claimant

has the capacity to run his own business and supervise employees.   This capacity was not

significantly affected by his injury with the respondent.

Claimant contends that he does not believe he is capable of returning to work

because no employer would allow him to sit or lay down as needed and it is necessary for

him to lie down at least twice per day.   While this is claimant’s testimony, there are no

medical opinions from claimant’s treating physicians indicating that claimant can only return

to work with these restrictions.   In fact, the medical records contain virtually no restrictions

regarding claimant’s ability to return to work by his treating physicians.   Significantly, no

physician has opined that claimant is permanently totally disabled from working.

In short, claimant has the burden of proving by a preponderance of the evidence

that he is permanently totally disabled as a result of his compensable injury.  I find that

claimant has failed to meet his burden of proving by a preponderance of the evidence that

he is permanently totally disabled.   Indeed, I find that claimant has failed to prove by a

preponderance of the evidence that he is entitled to benefits for wage loss in excess of the
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15% previously accepted by the Second Injury Fund.   According to the medical reports of

Dr. Arnold, the claimant’s compensable injury had little impact on his ability to return to

work.  The only restriction given to claimant by Dr. Arnold was to avoid repetitive overhead

activities.   Otherwise, Dr. Arnold was of the opinion that claimant could resume his normal

work.  Claimant’s normal work prior to this injury was the supervision of five crews finishing

concrete.  He was paid $1,000.00 per week for this work.  Claimant’s ability to supervise

is also evidenced by the fact that he operated his own concrete business for several

months.  He did not perform physical work, but instead supervised, bid jobs, and collected

bills.   Claimant’s injury with respondent did not affect his ability to supervise.  Given this

evidence, I find that claimant has failed to prove by a preponderance of the evidence that

he is entitled to benefits in excess of the 15% previously accepted by the Second Injury

Fund.

Claimant also contends that the Second Injury Fund controverted his entitlement to

permanent partial disability benefits in the amount of 15% to the body as a whole.   Based

upon my review of the evidence presented at the hearing in the form of testimony and

documentary evidence, I find no evidence which would support a finding that the Second

Injury Fund controverted claimant’s entitlement to permanent partial disability benefits.

Therefore, no attorney fee is awarded.

ORDER

Claimant has failed to prove by a preponderance of the evidence that he is

permanently totally disabled as a result of his compensable injury.   Claimant has also

failed to prove by a preponderance of the evidence that he has suffered a loss in wage

earning capacity in excess of the 15% previously accepted by the Second Injury Fund.

Finally, claimant has failed to prove by a preponderance of the evidence that the Second

Injury Fund controverted his entitlement to benefits in an amount equal to 15% to the body
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as a whole.   Therefore, his claim for additional compensation benefits is hereby denied

and dismissed.

IT IS SO ORDERED.

                                                                           
GREGORY K. STEWART
ADMINISTRATIVE LAW JUDGE


