
BEFORE THE ARKANSAS WORKERS’ COMPENSATION COMMISSION

WCC NO. F601333

AMANDA RUCKER, EMPLOYEE CLAIMANT

KOHLER COMPANY,
SELF-INSURED EMPLOYER RESPONDENT NO. 1

CRAWFORD & COMPANY (TPA),
INSURANCE CARRIER RESPONDENT NO. 1

STAFFMARK, EMPLOYER RESPONDENT NO. 2

AMERICAN HOME ASSURANCE COMPANY
c/o AIG CLAIM SERVICES (TPA),
INSURANCE CARRIER RESPONDENT NO. 2

OPINION FILED MARCH 14, 2007

Hearing before Administrative Law Judge Barbara W. Webb on December 14,
2006, in Pine Bluff, Jefferson County, Arkansas.

Claimant was represented by Mr. Kenneth E. Buckner, Attorney at Law, Pine Bluff,
Arkansas.

Respondents No.1, Kohler Company, (“Kohler”),was represented by Mr. Gail O.
Matthews, Attorney at Law, Little Rock, Arkansas.
 
Respondents No. 2, Staffmark, (“Staffmark”), was  represented by Mr. Joseph H.
Purvis, Attorney at Law, Little Rock, Arkansas.

 A hearing was held on the above-styled claim on December 14, 2006, before

Administrative Law Judge Barbara W. Webb.   A Pre-hearing Order was entered in

this case on October 10, 2006.   The Pre-hearing Order set forth the stipulations

offered by the parties and outlined the issues to be litigated and resolved at the

hearing.  A copy of the Pre-hearing Order was made Commission’s Exhibit No. 1

to the hearing record. The following stipulations as submitted by the parties in the

Pre-hearing Order and as amended  on the record are hereby accepted:
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1. The Arkansas Workers’ Compensation Commission has jurisdiction

of this claim.

2. The employer/employee/carrier relationship existed between claimant

and Respondents No. 2, Staffmark, from January 23, 2005, until May

30, 2005.  The employer/employee relationship existed between

claimant and Respondents No. 1, Kohler Company, from May 31,

2005 until January 7, 2006.

3. The applicable compensation rate based on claimant’s average

weekly wage with both Kohler and Staffmark, if awarded, is $290.00

per week for temporary total disability benefits.

4. Respondents No. 1 and Respondents No. 2 have controverted this

claim and no benefits have been paid.

By agreement of the parties, the issues to be presented at the hearing are

as follows:

1. Compensability of claimant’s alleged February 18, 2005 injury to her

head, neck, and lower back.

2. Compensability of claimant’s alleged June 23, 2005 injury to her head

and neck.

3. Claimant’s entitlement to medical expenses and temporary total

disability benefits to a date yet to be determined.  Alternatively, if

claimant’s healing period has ended, claimant’s entitlement to

permanent partial disability benefits. 
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4. Controversion and attorney’s fees.

The record consists of a two volume transcript of the December 14, 2006

hearing; the first volume consisting of the testimony of Amanda Rucker, Suzanna

Christian, Angela Tisdale, Randy Kuykendall, and Gary Morgan; the second volume

consisting of documentary evidence, Commission’s Exhibit No. 1 (Pre-hearing

Order), Claimant’s Exhibit No. 1 (Medical Exhibits); Claimant’s Exhibit No. 2

(Supplemental Medical Exhibits); Respondents No. 1 Exhibit No. 1 (Employee’s

Notice of Injury); Respondents No. 1 Exhibit No. 2 (Deposition of Amanda Rucker);

Respondents No. 1 Exhibit No. 3 (ER/OP Treatment Record); Respondents No. 2

Exhibit No. 2 ( Deposition of Dr. James R. Adametz).  In addition, I have

incorporated the Binder consisting of documentary evidence, Respondents No. 2

Exhibit No.1 (Medical Exhibits) by reference as part of the record of this hearing. 

FACTUAL BACKGROUND

The claimant is twenty-nine years old.  She completed the tenth grade.  She

completed training and received certification as a certified nurse’s assistant in 2003.

She worked in 2004 as a conductor and hostess on one of the passenger cars for

the Arkansas Missouri Railroad tourist line in Springdale.   

She began her employment as a temporary worker with Staffmark on

January 3, 2005, and was placed at Kohler.  She became a permanent Kohler

employee on May 31, 2005.  At Kohler, she worked as an assembly line operator.

She explained that she began boxing up faucets and then moved up to water testing

the faucets and then to building the faucets.  She testified that she sustained a fall
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on February 18, 2005, as she was attempting to attach an empty rack on hooks

suspended overhead.  At that time, she was temporarily assigned to the area where

the faucets are chrome and nickel-plated.  She described the incident, as follows:

I went to take the empty rack and put it back on the chains to go back
over to be restocked, and one hook grabbed on the chain as it was
moving along, and the other one didn’t grab, so I tried to pull it back
off and then it got hung up, and then we [the rack and her] both fell
over onto the floor.

She explained that she was trying to pull the hook back off to catch the next two

hooks when she fell over onto her left side and landed on the concrete floor. She

hit her elbow, hip, and the left side of her head.  She developed bruises later from

the fall.  The incident happened right before her lunch break, at 8:15 p.m.  She

returned to work after her break.  She testified that Linda Strom, a co-worker, went

to report the incident to Gary Morgan, the supervisor for the “platers”.  She testified

that Morgan gave her the incident form and told her to fill it out.  She completed the

form and took it to Robert Rhodes, her supervisor.  She explained that Rhodes told

her to take a break and some Tylenol.  She attempted to return to work on the line

but could not complete her shift.  She explained that she had a severe headache

which she had never had before the fall.  She became nauseated and was vomiting.

She explained that the pain was so bad that she left work.  She could not drive

herself home because of the nausea and called her sister to pick her up.  Her sister

took her to the emergency room at Jefferson Regional Medical Center (JMRC) in

Pine Bluff.  She was treated and released.  She returned to JMRC the next day.

She described the headache as severe pain on the right side of her head.  She
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explained that it felt like her brain was swelling and was hurting really bad.  She was

crying and couldn’t stop throwing up.   She sought medical treatment again on April

13 and 14, 2005 at JMRC.  She also saw Dr. Courtney, a chiropractor, on April 14.

and subsequently for heat therapy but could not get authorization for payment for

the treatment and stopped.  She took her work excuse to Robert Pugh and was told

she needed to see a primary care physician.  She began treatment with Dr. Phillips

on May 5, 2005.  She continued to treat with Dr. Phillips.  She explained that she

took a couple of weeks off and went back to work.

She became a permanent Kohler employee on May 31, 2005.  She testified

that on June 23, 2005, she was working the line and building a faucet.  When she

bent over to pick up a spout body to start assembling a new faucet, a box of shower

heads fell and hit her in the back of the neck.  On this particular day, her co-worker

was Suzanna Christian.  She said that when the box struck her, she was knocked

to her knees and almost knocked out.  She sat on the floor until Suzanna told her

that Rhodes was checking the line.  Rucker believed if she got caught sitting down,

she would be fired.  Suzanna told her to jump up and run to the rest room.  Rucker

remained in the ladies room for about fifteen minutes.  She explained that after the

box hit her, she felt an instant burning sensation like a busted blood vessel up the

back of her scalp.  She did not seek medical attention because she was already

taking medications for the headaches.  She stated that she did not report the

incident because she feared she would be fired because Rhodes had been getting

on to her for missing too many days of work due to what she believed were migraine
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headaches.  Rucker testified that between the February and June incidents, she

was getting knots in her arms and shoulders from pulling the power screwdrivers

which were suspended above her head  to drive the screws in the faucets.  In

addition, she was also hurting in her low back and hip and her feet were burning

which she attributed to standing long hours on the concrete.   She continued to work

until August 7, 2005.  When her symptoms did not subside, she was referred for

further medical treatment to Dr. Bruffett, Dr. Sprinkle, and Dr. Adametz.

She testified that the earlier medical records do not mention that anything

happened at work because the lady in triage told her she was having symptoms of

a migraine and so she did not associate her headaches with the fall until she was

treated at the Spine Center by Dr. Bruffett and Dr. Sprinkle.  She was examined by

Dr. Adametz on November 15, 2005.   At that time, she was suffering from severe

headaches on the right side of her head with weakness in her arms.  She received

injections from Dr. Sprinkle, but she believed they  were making her feel worse.  Dr.

Adametz ultimately decided to perform surgery on her neck.  Since the surgery, she

testified that she has not had a headache.  She explained that her head quit hurting

instantly after the neck surgery.  She still has muscle spasms in her shoulders and

a loss of feeling in the front of her neck from the incision which she was told would

get better in time.  She testified that she has not been treated for her lower back

problems because her claim was denied and she does not have other insurance

since she was terminated right after the first of the year in 2006.  She does not have
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income from any source.  She was last treated by Dr. Adametz in June of 2006 and

has a return appointment to see him.

She recalled telling the emergency room personnel in 2005 that she had an

accident a couple of years prior that caused excruciating pain in her head.  She was

in a motor vehicle accident in 1999, after which she went to Baptist Hospital and

was released.  She did not receive any further treatment for a head or neck

problems prior to the fall in February of 2005. 

On cross-examination, Rucker admitted to filing a Form N on March 7, 2005,

with Staffmark claiming a job-related injury on March 7, 2005, in which she claimed

she injured her foot when a rack fell on her big toe.  She testified that she filled out

a claim with Staffmark concerning the alleged fall in February of 2005, but that

someone must have lost it.  She could not explain why the admission records at the

emergency room reflected that she was admitted for a migraine headache for which

the symptoms had begun “at home”, reflect a past medical history of migraine

headaches, and does not mention a fall at work.  She could not explain why the

right side of her head hurt when she allegedly fell and struck the left side of her

head.  She agreed that there was no mention in the medical records at the hospital

or with her chiropractor which mention an accident at work.  She agreed that she

did not fill out a report in connection with the June 23, 2005, incident.

She testified that she had bruised her left cheek from the automobile

accident in 1999, but acknowledged telling Dr. Courtney, her chiropractor, that she

had dislocated her jaw and fractured her left cheekbone.  She testified that she did
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not become aware of any low back problems until December 20, 2005.  She

explained that the reason she never mentioned a fall at work during the numerous

visits to the doctors and hospitals during the year following the alleged fall because

she thought she had a migraine headache.  She explained that subsequently on

September 17-18, 2006, she was treated at JMRC for headaches after losing

consciousness when hit on the head by the fender of a car when the jack slipped

as she was trying to get her car out of the mud.  She did not recall testifying at her

deposition that she had tripped on a pallet when she fell at work.  She admitted that

she being given strong pain medicine and at one time hit three different medical

providers for medication.  She admitted that after the surgery in February, she

continued to take Darvocet, Flexeril, and Skelaxin, even though her headaches

were gone due to other pain and muscle spasms in her neck.  She checked herself

into the psychiatric ward at Jefferson Memorial in September of 2006 for anxiety

and depression.  She testified that she went to feed her boyfriend’s chickens

because she was anxious, and killed one of the chickens when it attacked her.  She

testified that the nurse had exaggerated when records reflected:

Patient reports ‘ My boyfriend is bipolar and driving me crazy.  I done
killed his chickens and I told him if he wanted some I’d kill him too and
cut his head off.’ I watched all the GD chickens die while they sat and
choked them, and choked them and enjoyed it.  I don’t think it’s right
for me to enjoy killing chickens.  I sliced my hand several times
before.  Very homicidal, suicidal” 

Suzanna Christian was called to testified on behalf of the claimant.  She is

a current employee of Kohler and has been employed at Kohler for three years.

She described her relationship with the claimant as a co-worker.  She was working
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with the claimant in June of 2005.  She explained that her regular partner had

gotten sick and so she was having to build the faucets, water test them, and  pack

them.  She explained that the claimant was assisting her and both were running

back and forth to the lines during second shift.  She explained that  she noticed that

the claimant had bent over to pick something up and Christian saw a box of shower

heads fall.  Christian looked around for the claimant and saw Rucker holding her

neck while on her knees on the floor.  Christian told her to go to the bathroom.

When Rucker didn’t return in ten minutes, she went to the bathroom and told the

claimant she should report the incident.  Both Rucker and Christian returned to the

line and continued to work. 

On cross-examination, Christian admitted she could not see the claimant

behind the boxes and did not actually see the box hit the claimant.  She said the

box was stacked on top of other boxes on the floor when it fell.  It did not fall from

a shelf overhead.  She explained that the box was about 3 to 4 feet from the floor.

She also saw shower heads scattered on the floor after the box fell.

Angela Tisdale testified for Staffmark.  She is employed as a senior staffing

specialist for Staffmark and split her time 50/50 between her office in Benton and

the Kohler plant in Sheridan in 2005.  She explained that the policy for reporting on

the job injuries was communicated to the claimant.  She did not receive a report of

the alleged incident of February 18, 2005.  The only report located in the claimant’s

medical file was the March 7, 2005 report.  She testified that both Gary Morgan and

Robert Rhodes were conscientious about their work.   She explained that Staffmark
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manned an on-site office at Kohler in 2005.  It was manned during part of the

second shift, but that Staffmark personnel were available 24/7.  She explained that

Rucker could have been provided the form by either Rhodes or Morgan.

Randy Kuykendall testified for the respondents.  He is employed by Kohler

as the safety project specialist for Arkansas Faucets and has worked in that

capacity for three years, including June of 2005.  He explained that the policy

requires all employees to immediately report an injury and fill out an incident report.

He saw all accident reports.  The only report from the claimant he had was the

report of an injured foot on March 7, 2005.  He explained that on February 18, 2005,

he worked until 4:30 and 5:00 p.m. and that no supervisor called him to report an

injury.  He explained that both Rhodes and Morgan were very detail-oriented and

that he had no reason to believe that either would have deviated from the normal

policy.  He explained that if someone was sent home or in the hospital, he would be

called at night.  He did not receive a call the night of February 18, 2005, and did not

receive a report the following day.  He first became aware of the alleged injury to

Rucker approximately eight or nine months later when she filed the workers’

compensation claim.  He also testified that he did not have a report of the June 23,

2005 incident. He did not receive a report about the alleged incident in June of 2005

from either the claimant or Christian.

Gary Morgan testified for the respondent, Kohler.  He was employed by

Kohler for three and a half years.  He started as a plater tech in the plating

department.    He would have been lead man on the second shift on February 18,
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2005.  He did not recall an incident involving a fall or head or side injury with

Rucker.  He recalled Rucker reporting a hurt toe.  He explained that injured workers

were encouraged to fill out an incident report and that he was not aware of anytime

that he did not turn in a report given to him by one of the workers.  He did not recall

filling out an incident report in February of 2005 for Rucker.  He agreed that the

claimant was a good worker.  The procedure was that Rhodes would make a copy

for his own file and copies for the office and personnel and confirm delivery of the

Form N by e-mail. 

Medical records reflect that claimant reported to the emergency room at

Jefferson Regional Medical Center (JRMC) on February 18, 2005, at approximately

10:39 PM, complaining of a “migraine headache”, photophobia, nausea with

repeated vomiting, and pain.  The patient’s history reflects that Rucker reported a

right side headache “since this AM”.  She was examined, given prescriptions, and

released to her regular doctor for follow-up.  She returned to JRMC the following

day complaining of continuing pain.  She returned to JRMC on April 12, 13, and 14,

2005, complaining of migraine headaches.  She was also seen by Dr. Courtney, a

chiropractor on April 14, 2005, complaining of severe headaches for three days

which began when she was working in her yard.  She also reported to Dr. Courtney

that she had previously been involved in a motor vehicle accident resulting in a

fractured cheek bone and dislocated jaw. Rucker returned to Dr. Courtney on April

19, 2005, and was released to return to work.  She continued to treat with Dr.

Courtney on April 25, 28, 29 and May 2.  On May 2, the claimant was evaluated by



- 12 -Rucker - F601333

Dr. Phillips.  He diagnosed her with a cervical strain, but listed no incident as the

cause of the strain.  On June 9, 2005, she returned to JRMC with a diagnosis of a

migraine headache.  On June 13, 2005, she returned to Dr. Phillips who diagnosed

her with a migraine headache and anxiety.  On June 16 and 17, 2005, Rucker

returned to JRMC and Dr. Phillips at which time she was diagnosed with anxiety,

panic attack, and a migraine with photosensitivity.  She continued to treat with Dr.

Phillips and JRMC for migraine headaches in July and August.  On August 12,

2005, she went to JRMC in Pine Bluff, and two hours later to the Hot Spring County

Medical Clinic in Malvern, seeking pain medication for headaches.  Two days later,

on August 14, 2005, she went to JMRC complaining of neck pain from a car wreck

which she reported had occurred two and a half years earlier.  She continued to

treat with Phillips, JMRC, and the Hot Spring County Medical Center in Malvern.

She was subsequently referred to Dr. Wayne Bruffet and Dr. Brent Sprinkle in

September of 2005.  An MRI taken on November 1, 2005, of the cervical and

lumbar spine revealed a chronic disc bulge at C5-6 with a small right paracentral

disc protrusion with no spinal cord displacement or narrowing of the spinal canal.

On November 15, 2005, she was evaluated by Dr. Adametz, a neurosurgeon.  From

his review of the MRI, he noted a disc herniation and degenerative disc disease.

While he did not initially recommend that claimant was a candidate for surgery, he

eventually performed an anterior cervical discectomy at the claimant’s insistence at

her visit on January 24, 2006.  The surgery was performed on February 15, 2006.

A report from Dr. Adametz dated June 20, 2006, reflects that the claimant reported
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that following the surgery, she was pleased and had minimal pain except was

bothered by low back pain.

On September 5, 2006, the claimant returned to JMRC requesting a need to

“straighten out my medication”.  She reported that she had chased her boyfriend

with an axe and threatened to cut his throat and had taken Klonopin that belonged

to her boyfriend to calm down.  She reported prior alcohol and drug use involving

methamphetamine, heroin, and cocaine.  She reported her last date of drug and

alcohol use on December 23, 2003, and described herself as a recovering alcoholic

and drug addict.  The patient profile also reflects that there was evidence of abuse.

During her hospitalization at JRMC, she displayed several episodes of anger and

required physical restraints. She remained hospitalized until September 8, 2006,

with a diagnosis of acute psychosis, depression, and opium dependency.  She was

subsequently discharged to her home.

On September 17, 2006, she returned to JRMC complaining of head and

neck pain with lacerations to her face.  She stated that she was under a car which

was jacked up when the jack fell and the car hit her.  She did not know when the

incident happened.  She reported that she passed out and awoke and thought her

boyfriend was trying to kill her.  At that time, an MRI of the cervical spine revealed

no acute fracture.  She was released with prescriptions of Flexeril and Vicodin.

DISCUSSION

The claimant contends she suffered a compensable injury on or about

February 18, 2005, and is entitled to temporary total disability benefits, permanent
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partial disability benefits, medical benefits and attorney’s fees from respondents

No. 1.  The claimant further contends that she suffered a compensable injury on

June 23, 2005, which aggravated her previous injury and is entitled to temporary

total disability benefits, medical benefits and attorneys fees from respondents No. 2.

Claimant contends that she has not reached the end of her healing period.

Alternatively, claimant contends she is entitled to permanent partial disability

benefits based on a nine percent (9%) impairment rating to the claimant’s cervical

spine. 

Kohler contends that claimant did not sustain a compensable injury during

the course and scope of her employment with Kohler Company.  Kohler contends

that claimant did not sustain a compensable injury on June 23, 2005.  Kohler

further contends  that claimant was not an employee of Kohler Company at the time

of claimant’s alleged February 18, 2005 injury, but rather was an employee of

Staffmark, and therefore Kohler would not be liable for any benefits associated with

said injury.  Alternatively, Kohler asserts that any benefits payable to claimant

should be reduced pursuant to A.C.A.  §11-9-411 in an equal amount to all sums

received by claimant from her self-insured health care plan for short-term disability

and medical expenses.

Staffmark contends that claimant did not sustain a compensable injury within

the meaning of the Arkansas Workers’ Compensation Act during the course and

scope of her employment with Staffmark.
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I. COMPENSABILITY

Ark. Code Ann. § 11-9-102(4)(A) defines “compensable injury”:

(i) (a)n accidental injury causing internal or external physical harm to
the body or accidental injury to prosthetic appliances, including
eyeglasses, contact lenses, or hearing aids, arising out of and in the
course of employment and which requires medical services or results
in disability or death.  An injury is “accidental” only if it is caused by a
specific incident and is identifiable by time and place of occurrence;
(ii) An injury causing internal or external physical harm to the body
and arising out of and in the course of employment if it is not caused
by a specific incident or is not identifiable by time and place of
occurrence, if the injury is: (a) Caused by rapid repetitive motion . . .
(v) A hernia as set out in § 11-9-523.

A compensable injury must be established by medical evidence supported

by objective findings.  Ark. Code Ann. § 11-9-102(4)(D)(Repl. 2002). Claimant’s

burden of proof shall be a preponderance of the evidence.  Ark. Code Ann. § 11-9-

102(4)(E)(i).  If claimant fails to establish by a preponderance of the evidence any

of the requirements for establishing the compensability of the injury alleged, he fails

to establish the compensability of the claim, and compensation must be denied.

It is the exclusive function of the Commission to determine the credibility of

the witnesses and the weight to be given their testimony.  Johnson v. Riceland

Foods, 47 Ark. App. 71, 884 S.W.2d 626 (1994).  Furthermore, the Commission is

not required to believe the testimony of the claimant or other witnesses, but may

accept and translate into findings of fact only those portions of the testimony it

deems worthy of belief.  Brotherton v. White River Area Agency, ___ Ark. App. ___,

___S.W.3d ____(Dec.14, 2005); Morelock v. Kearney Company, 48 Ark. App. 227,

894 S.W.2d 603 (1995).  The Commission may accept or reject medical opinions
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and determine their medical soundness and probative force.  Id.  It is important to

note that the claimant’s testimony is never considered uncontroverted.  Lambert v.

Gerber Products Co., 14 Ark. App. 88, 684 S.W.2d 842 (1985); Nix v. Wilson World

Hotel, 46 Ark. App. 303, 879 S.W.2d 457 (1994).

In the instant case, the claimant is alleging that she has had problems since

February 18, 2005, and that those problems stem from an incident and a fall at the

Kohler plant while employed by Staffmark where she struck the left side of her

head.  She also claims there was a follow-up incident while she was a Kohler

employee on June 23, 2005, when a box of shower heads fell and hit her on the

back of the head and knocked her to the floor.  The preponderance of the evidence

demonstrates that there is no accident report of either incident.  In addition, in the

fifty-seven medical reports offered into evidence in this case, there is no mention

of either of those accidents ever occurring or ever causing any of the claimant’s

medical problems.  The only corroborating evidence offered was the testimony of

her co-worker who saw a box fall but did not see it hit the claimant.  Moreover, the

claimant had surgery performed on her neck in February of 2006, which purportedly

cured the headaches allegedly caused by the work accidents, but the claimant has

continued to take pain medications.  

In Maverick Transp. V. Buzzard, 69 Ark. App. 128, 10 S.W.3d 467 (2000),

the Arkansas Court of Appeals discussed the difference between an aggravation

and a recurrence as it relates to workers’ compensation law.  The Court stated:

An aggravation is a new injury resulting from an independent incident.
Farmland Ins. Co. v. DuBois, 54 Ark. App. 141, 923 S.W.2d 883
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(1996).  A recurrence is not a new injury but merely another period of
incapacitation resulting from a previous injury.  Atkins Nursing Home
v. Gray, 54 Ark. App. 125, 923 S.W.2d 897 (1996).  A recurrence
exists when the second complication is a natural and probable
consequence of a prior injury.  Weldon v. Pierce Bros. Constr., 54
Ark. App. 344, 925 S.W.2d 179 (1996).  Only where it is found that a
second episode has resulted from an independent intervening cause
is liability imposed upon the second carrier.

Id. at 130, 10 S.W.3d at 468.  An aggravation is a new injury with an independent

cause and, therefore, must meet the requirements for a compensable injury.

Crudup v. Regal Ware, Inc., 341 Ark. 804, 20 s.W.3d 900 (2000); Ford v.

Chemipulp Process, Inc., 63 Ark. App. 260, 977 S.W.2d 5 (1998).

The test to determine whether a subsequent episode is a recurrence or an

aggravation is whether the subsequent episode was a natural and probable result

of the first injury or if it was precipitated by an independent intervening cause.

Bearden Lumber Co. v. Bond, 7 Ark. App. 65, 644 S.W.2d 321 (1983).  If there is

a causal connection between the primary and the subsequent disability, there is no

independent intervening cause unless the subsequent disability is triggered by

activity on the part of the claimant which is unreasonable under the circumstances.

Guidry v. J & R Eads Const. Co., 11 Ark. App. 219, 669 S.W.2d 483 (1984),

Georgia-Pacific Corp. v. Carter, 62 Ark. App. 162, 969 S.W.2d 677 (1998), Davis

v. Old Dominion Freight Line, Inc. 341 Ark. 751, 20  S.W.3d 326 (2000).

In workers’ compensation law, an employer takes the employee as he finds

him, and employment circumstances that aggravate preexisting conditions are

compensable.  Williams v. L & W Janitorial, Inc., 85 Ark. App. 1, 145 S.W.3d 383

(2004); Heritage Baptist Temple v. Robison, 82 Ark. App. 460, 120 S.W.3d 150
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(2003).   However, an aggravation is a new injury resulting from an independent

incident.  Id.  An aggravation, being a new injury with an independent cause, must

meet the definition of a compensable injury in order to establish compensability for

the aggravation. Id.  

The determination of the credibility of the witnesses and the weight to be

given their testimony are matters exclusively within the province of the Commission.

Cooper v. Hiland Dairy, 69 Ark. App. 200, 11 S.W.3d 5 (2000).  Claimant was

employed by Staffmark for one month before she allegedly fell and hurt her neck

and head.  Claimant testified that her pain progressively worsened and that she had

never had head pain as severe as the pain she felt after the incidents at work.

However, claimant told ER personnel that she suffered from migrane headaches

that began at home.   She later told ER personnel that she had serious head injuries

in connection with a prior motor vehicle accident.  She never mentioned a fall at

work or being hit by a box of faucets to her medical providers.   Even if the

testimony offered by  Rucker’s co-worker that she saw a box of faucets fall in

claimant’s direction,  the claimant admits that she did not seek medical treatment

and does not point to any objective medical findings of a new injury.   

II.  CAUSATION AND OBJECTIVE FINDINGS

A  compensable injury must be established by medical evidence supported

by objective findings.  Ark. Code Ann. § 11-9-102(4)(D).   “Objective findings” are

those findings which cannot come under voluntary control of the patient.  Ark. Code

Ann. § 11-9-102(16)(A)(i).  In the present case, I find that the claimant does not
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establish a compensable injury by medical evidence supported by objective

findings.

A review of the medical records offered in this case reflect there is no

objective medical evidence that the claimant sustained an injury to her cervical or

lumbar spine as a result of a work-related incident.  The medical records in the case

reveal that the claimant had a history of headaches, neck pain, and low back pain

from an earlier motor vehicle accident.  All of the subsequent tests performed on the

claimant, including the MRI’s and the nerve conduction study revealed degenerative

findings.   

In a workers’ compensation case, a claimant must prove a causal connection

between the work-related accident and the disabling injury.  Stephenson v. Tyson

Foods, Inc., 70 Ark. App. 265, 19 S.W.3d 36 (2000).  The determination of whether

a causal connection exists is a question of fact for the Commission to determine.

Jeter v. B.R. McGinty Mech., 62 Ark. App. 53, 968 S.W.2d 645 (1998).

Medical opinions addressing compensability must be stated within a

reasonable degree of medical certainty. Ark. Code Ann. § 11-9-102(16)(B)(Repl.

1996). The Arkansas Court of Appeals has held:

the plethora of possible causes for work-related injuries includes
many that can be established by a common-sense observation and
deduction. To require medical proof of causation in every case
appears out of line with the general policy of economy and efficiency
contained within the workers’ compensation law. To be sure, there will
be circumstances where medical evidence will be necessary to
establish that a particular injury resulted from a work-related incident -
but not in every case.  We find the Court of Appeal’s reasoning in
Millican and Tilley persuasive.  We therefore adopt the holding in
Millican that objective medical evidence is necessary to establish the
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existence and extent of an injury, but is not essential to establish the
causal relationship between the injury and the work-related incident
(emphasis added).

Freeman v. Con-Agra Frozen Foods, 70 Ark. App. 306, 27 S.W.3d 762 (2000),

quoting Wal-Mart Stores, Inc. v. VanWagner, 337 Ark. 443, 990 S.W.2d 522 (1999).

See Stephens Truck Lines v. Millican, 58 Ark. App. 275, 950 S.W.2d 472 (1997)

and Aeroquip, Inc. v. Tilley, 59 Ark. App.163, 954 S.W.2d 305 (1997). 

Based on this reasoning, Freeman, summed up the current state of the law

as such:

Medical evidence is not ordinarily required to prove causation, i.e., a
connection between the injury and the claimant’s employment, but if
an unnecessary medical opinion is offered on that issue, the opinion
must be stated with a reasonable degree of medical certainty. 

Freeman, supra, citing Wal-Mart Stores, Inc. v. Van Wagner, 337 Ark. 443, 990

S.W.2d 522 (1999). 

The law is clear that medical opinions based upon “could”, “may”, “possibly”,

and “can” lack the definitiveness required by Ark. Code Ann. §11-9-

102(16)(B)(Supp.1999) which requires that medical opinions be stated within a

reasonable degree of medical certainty.  Scott v. Middleton Drywall, 2005 AWCC

22 (Feb. 9, 1005) (“probably did” found insufficient to prove causation); Frances v.

Gaylord Container Corporation, 341 Ark. 527, 20 S.W.3d 280 (2000) (overruling

prior Court of Appeals decision and holding that “could” was insufficient to satisfy

standard ); Crudup v. Regal Ware, Inc. , 341 Ark. 804, 20 S.W.3d 760 (2001)

(“theoretical possibility” did not meet standard of proof); Freeman v. Con-Agra

Frozen Foods, 344 Ark. 296, 40 S.W.3d 760 (2001) (to pass muster, opinion must
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be more than speculation and go beyond possibilities).  In this case, Dr. Adametz

testified by deposition that there was a possibility that the claimant’s neck problems

could have been related to trauma on the job, but that he was not aware of a

specific incident by the claimant.  Such evidence is insufficient to satisfy Rucker’s

burden of proof.  Conjecture and speculation, even if plausible, cannot take the

place of proof.  Ark. Dept. of Correction v. Glover, 35 Ark. App. 32, 812 S.W.2d 692

(1991); Dena Construction Co. v. Herndon, 264 Ark. 791, 575 S.W.2d 155 (1970);

Arkansas Methodist Hospital v. Adams, 43 Ark. App. 1, 858 S.W.2d 125 (1993). 

It has long been recognized that a causal relationship may be established

between an employment-related incident and a subsequent physical injury upon a

showing that the injury manifested itself within a reasonable period of time following

the incident, is logically attributable to the incident, and there is no other reasonable

explanation for the injury.  Hall v. Pittman Construction Co., 235 Ark. 104, 357

S.W.2d 263 (1962).  If the claimant’s disability arises soon after the accident and

is logically attributable to it, with nothing to suggest any other explanation for the

employee’s condition, there is no substantial evidence to sustain the Commission’s

refusal to make an award.  Clark v. Ottenheimer, 229 Ark. 383, 314 S.W.2d 497

(1958);  Johnson v. Little Rock School District, Full Commission Opinion filed April

4, 2002 (E700511 & F011921). 

Rucker contends she has met her burden by showing that the new

symptoms of headaches and low back pain manifested immediately after the

incident on February 18, 2005, and that the subsequent neck surgery in February
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of 2006 was successful.  However, the medical records in the case reflect that these

were not new complaints or symptoms.  While there is evidence that claimant’s

condition related to her headaches improved after the surgery, the medical records

reflect that claimant was diagnosed with degenerative problems which preexisted

her alleged fall at work.

After review and consideration of the testimony and medical records, I find

that the preponderance of the evidence fails to show that claimant’s need for

medical treatment to her head, neck and lower back, including the surgery, was

causally related to a work-related incident.  

FINDINGS OF FACT AND CONCLUSIONS OF LAW

1. The Arkansas Workers’ Compensation Commission has jurisdiction

of this claim.

2. The employer/employee/carrier relationship existed between claimant

and Respondents No. 2, Staffmark, from January 23, 2005, until May

30, 2005.  The employer/employee relationship existed between

claimant and Respondents No. 1, Kohler Company, from May 31,

2005 until January 7, 2006.

3. The applicable compensation rate based on claimant’s average

weekly wage with both Kohler and Staffmark, if awarded, is $290.00

per week for temporary total disability benefits.

4. Respondents No. 1 and Respondents No. 2 have controverted this

claim and no benefits have been paid.
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5. The claimant has failed to prove by a preponderance of the evidence

that she suffered a compensable injury on February 18, 2005, to her

head, neck, and lower back.

6. The claimant has failed to prove by a preponderance of the evidence

that she suffered a compensable injury on June 23, 2005, to her head

and neck.

In the instant case, I find that claimant has failed to prove by a

preponderance of the evidence that she sustained a compensable injury to her

head, neck and lower back as a result of a work-related accident on February 18,

2005, while employed by Staffmark, or June 23, 2005, while employed by Kohler.

ORDER 

For the reasons discussed herein, this claim must be, and hereby is,

respectfully denied.

IT IS SO ORDERED.

________________________________
BARBARA WEBB
Administrative Law Judge


