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OPINION FILED MAY 10, 2007

Hearing before ADMINISTRATIVE LAW JUDGE GREGORY K. STEWART in Springdale,
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Claimant represented by EVELYN BROOKS, Attorney, Fayetteville,  Arkansas.

Respondents represented by MELISSA WOOD, Attorney, Little Rock, Arkansas.

STATEMENT OF THE CASE

On April 18, 2007, the above captioned claim came on for a hearing at Springdale,

Arkansas.   A pre-hearing conference was conducted on February 7, 2007, and a pre-

hearing order was filed on February 14, 2007.   A copy of the pre-hearing order has been

marked Commission's Exhibit #1 and made a part of the record without objection.

At the pre-hearing conference the parties agreed to the following stipulations:

1.   The Arkansas Workers’ Compensation Commission has jurisdiction of the within

claim.

2.   The employee-employer relationship existed between the parties at all relevant

times.

3.   The claimant sustained a compensable injury to his low back and right leg on

June 17, 2004.

4.   The claimant was earning an average weekly wage of $403.82 which would

entitle him to compensation at the weekly rates of $270.00 for temporary total disability

benefits and $203.00 for permanent partial disability benefits.



2Rojas (F406747)

5.   Respondent has paid permanent partial disability benefits based on a 10%

rating.

At the pre-hearing conference the parties agreed to litigate the following issues:

1.   Claimant’s entitlement to additional medical treatment in the form of pain

management.   

The claimant contends that as a result of his compensable injury he is entitled to

additional medical treatment in the form of pain management. 

The respondents contend that all appropriate benefits have been paid with regard

to the claimant’s compensable injury.  Claimant was released by his treating physician, Dr.

Foster, as having reached maximum medical improvement as of November 14, 2004.  Dr.

Foster gave the claimant a 10% rating which has been paid.  Claimant underwent an IME

with Dr. Calhoun on July 12, 2006.  Dr. Calhoun confirmed the rating given by Dr. Foster

and also opined that no further treatment is warranted.

From a review of the record as a whole, to include medical reports, documents, and

other matters properly before the Commission, and having had an opportunity to hear the

testimony of the witnesses and to observe their demeanor, the following findings of fact

and conclusions of law are made in accordance with A.C.A. §11-9-704:

FINDINGS OF FACT & CONCLUSIONS OF LAW

1.   The stipulations agreed to by the parties at the pre-hearing conference

conducted on February 7, 2007, and contained in a pre-hearing order filed February 14,

2007, are hereby accepted as fact.

2.    Claimant has failed to prove by a preponderance of the evidence that he is

entitled to additional medical treatment in the form of pain management for his

compensable injury.
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FACTUAL BACKGROUND

The claimant is a 39-year-old man who began working for the respondent in

February or March of 2004 as a carpenter’s helper.   Claimant suffered a compensable

injury on June 17, 2004 when he slipped and fell approximately 10 feet onto steel rebar.

The medical records from the emergency room indicate that the rebar penetrated

claimant’s right buttock area and exited his sacrum causing a sacral fracture.   Claimant

was hospitalized and underwent surgery for the sacral fracture from Dr. Foster,

neurosurgeon.

Following claimant’s surgical procedure he continued to be evaluated by Dr. Foster

and he was released to return to full duty work on September 9, 2004.   Dr. Foster

eventually assigned the claimant a permanent physical impairment rating in an amount

equal to 10% to the body as a whole which was accepted and paid by the respondent.  

Claimant contends that he continues to suffer from back pain as a result of his

compensable injury and he has filed this claim requesting additional medical treatment in

the form of pain management.

ADJUDICATION

Claimant has the burden of proving by a preponderance of the evidence that

medical treatment is reasonably necessary for treatment of a compensable injury.  Norma

Beatty v. Ben Pearson, Inc., Full Commission Opinion filed February 17, 1989 (D612291).

What constitutes reasonably necessary medical treatment is a question of fact for the

Commission.  Gansky v. Hi-Tech Engineering, 325 Ark. 163, 924 S.W. 2d 790 (1996);

White Consolidated Industries v. Gallaway, 74 Ark. App. 13, 45 S.W. 3d 396 (2001).

After reviewing the evidence in this case impartially, without giving the benefit of the

doubt to either party, I find that claimant has failed to meet his burden of proving by a
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preponderance of the evidence that he is entitled to additional medical treatment in the

form of pain management for his compensable injury.

As previously noted, Dr. Foster, claimant’s primary treating physician, stated in a

report dated September 8, 2004 that claimant was released to full duty as of September

9.  In that same report Dr. Foster noted that radiographs revealed that claimant’s fracture

had healed and that claimant still suffered from some residual numbness.

Claimant returned to Dr. Foster complaining of increased back pain on November

15, 2004.   Dr. Foster examined the claimant and indicated in his report of that date that

claimant was “medically maximized”.   He released claimant from his care with a lifting

restriction of 50 pounds and indicated that an impairment rating would be forthcoming.  Dr.

Foster subsequently assigned a 10% impairment rating on January 19, 2005.

On April 15, 2005, claimant again presented to Dr. Foster with complaints of pain

in his back.   Dr. Foster again stated that claimant had reached maximum medical

improvement and indicated that he did not believe there was anything he could offer the

claimant that would improve his symptoms.   Dr. Foster did offer to refer claimant to Dr.

Cannon, but also stated:   “..... quite honestly, I am not sure in this particular situation that

there is anything a chronic pain specialist can offer him.”

Claimant was subsequently evaluated by Dr. Foster’s partner, Dr. Raben, on

December 6, 2005.   In his report of that date Dr. Raben suggested that claimant follow up

with a pain management physician.  He also noted that claimant’s work status was

unchanged in that he was unemployable from his prior occupation.

Claimant has also been evaluated at the request of the respondent by Dr. Calhoun,

a neurosurgeon in Little Rock.   Dr. Calhoun in a report dated July 12, 2006 reviewed

claimant’s medical records as well as a video of the claimant.   Based upon his

examination, his review of the medical records, and his review of the video, Dr. Calhoun

was of the opinion that claimant was not in need of an evaluation by a pain management
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physician.

In this particular case, Dr. Raben did suggest that the claimant receive follow up

treatment from a pain management physician.   He also indicated in correspondence that

Dr. Foster had recommended this treatment as well.   However, a review of Dr. Foster’s

medical report indicates that while he did offer to refer claimant to a pain management

specialist, he was also of the opinion that there was likely nothing that specialist could offer

to the claimant.   In addition to these medical opinions of Drs. Foster and Raben, the

respondents also had claimant evaluated by Dr. Calhoun who was of the opinion that

claimant was not in need of any additional medical treatment.   While Dr. Calhoun

evaluated the claimant on only one occasion, Dr. Calhoun did have the benefit of having

the opportunity to review the video of the claimant engaged in various work activities.  Dr.

Calhoun based his opinion on his examination, his review of medical records, and the

video of the claimant.

At the time of Dr. Raben’s deposition, he opined that claimant’s condition was such

that he was unemployable in his previous occupation.   While claimant returned to work for

the respondent for a short period of time after his release, claimant testified at the hearing

that since May 2006 he has worked some 40 to 50 hours per week, weather permitting.

Furthermore, the video taken of the claimant in 2006 indicates that he is capable of

performing job activities similar to those he performed while working for the respondent.

Claimant is not only seen performing carpentry work, but he is also seen lifting an air

compressor and performing various other physical activities.

The claimant’s admission that he is capable of working 40 to 50 hours per week,

weather permitting, as well as the activities depicted on the videotape presents a different

individual than the one evaluated by Dr. Raben in December 2005 at which time he opined

that claimant was unemployable in his prior occupation.

In short, after consideration of all of the evidence presented, I find that claimant has
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simply failed to prove by a preponderance of the evidence that he is entitled to additional

medical treatment in the form of pain management.    While Dr. Foster had indicated that

he would refer claimant to pain management if claimant requested, he also noted that he

did not believe such treatment would be beneficial.   Furthermore, Dr. Calhoun has opined

that additional medical treatment is not needed for claimant’s condition and claimant’s

testimony regarding his work activities as well as the videotape does not support a finding

that claimant is in need of additional medical treatment.

ORDER

Claimant has failed to prove by a preponderance of the evidence that he is entitled

to additional medical treatment in the form of pain management for his compensable injury.

Therefore, his claim for additional compensation benefits is hereby denied and dismissed.

IT IS SO ORDERED.

                                                                         
                  GREGORY K. STEWART

ADMINISTRATIVE LAW JUDGE


