
BEFORE THE ARKANSAS WORKERS’ COMPENSATION COMMISSION

CLAIM NO. F501677

KAREN L. ROEBUCK CLAIMANT

UNITED METHODIST CHILDREN’S HOME RESPONDENT EMPLOYER

AMERICAN HOME ASSURANCE COMPANY RESPONDENT CARRIER

ORDER AND OPINION FILED NOVEMBER 5, 2007

Hearing before Administrative Law JUDGE LINDA K. MARSHALL.

Claimant represented by the HONORABLE M. KEITH WREN, Attorney at Law, Little
Rock, Arkansas.

Respondents represented by the HONORABLE JARROD PARRISH, Attorney at Law,
Little Rock, Arkansas.

STATEMENT OF THE CASE

The above claim came on for a hearing in Little Rock, Arkansas on October 10,

2007.  A prehearing conference was held on May 15, 2007 and a prehearing order was

filed on May 16, 2007.  A copy of the prehearing order was marked as Commission

Exhibit No. 1 and made a part of the record without objection.

At the prehearing conference, the parties agreed to the following stipulations:

1.  There was a compensable left shoulder injury on
January 26, 2005.

2.  Respondents accepted a 3% permanent
impairment rating to the shoulder.  Medical benefits were
paid.

3.  The compensation rates are $387/290.

The claimant contends that she sustained a compensable low back injury in
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addition to the shoulder injury on January 26, 2005.  The claimant contends she is

entitled to additional medical treatment for her shoulder, to include a surgery by Dr. Ken

Martin and for medical treatment for her back.  The claimant further requests temporary

total disability benefits from September 18, 2006 through a date to be determined and

attorney’s fees.

Respondents accepted a compensable left shoulder injury but did not accept a

low back injury.  Respondents contend the medical and other records do not document

a compensable low back injury.  Respondents have accepted conservative care of the

claimant’s shoulder but have controverted the surgery by Dr. Ken Martin.  Respondents

contend all reasonable and necessary medical has been paid.  Respondents also

contend that it has made an overpayment on the shoulder impairment rating and

request a credit, if benefits are awarded; however, that issue was reserved.  

Respondents further contend that the claimant received unemployment benefits and

request a credit under Ark. Code Ann. §11-9-506.

ISSUES TO BE LITIGATED

1.  Compensability of a low back injury.

2.  Medical benefits.

3.  Temporary total disability benefits.

4.  Attorney’s fees.

5.  Credit for unemployment benefits.

From a review of the record as a whole, to include medical reports, documents

and other matters properly before the Commission, and having had an opportunity to

hear the testimony of the witnesses and to observe their demeanor, the following
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findings of fact and conclusions of law are made in accordance with Ark. Code Ann.

§11-9-704:

FINDINGS OF FACT
AND

CONCLUSIONS OF LAW

1.  There was a compensable left shoulder injury on January 26, 2005.

2.  Respondents accepted a 3% permanent impairment rating to the shoulder.  

3.  The compensation rates are $387/290.

4.  The claimant has proven by a preponderance of the evidence that the

additional medical treatment she has pursued for her left shoulder injury is reasonable

and necessary and related to her compensable injury.

5.  Respondents are liable for all reasonable and necessary medical the claimant

has pursued for her left shoulder injury, to include the surgery by Dr. Ken Martin.

6.  The claimant has failed to prove by a preponderance of the evidence that she

sustained a compensable lumbar injury supported by objective findings.

7.  The claimant has proven by a preponderance of the evidence that she

remained in her healing period and was totally unable to earn wages from July 12, 2007

through a date to be determined.

8.  The claimant has failed to prove by a preponderance of the evidence that she

remained in her healing period and was totally unable to earn wages from September

18, 2006 through July 11, 2007.

9.  The claimant’s attorney is entitled to the maximum statutory attorney’s fee on

benefits awarded herein, one-half of which is to be paid by claimant and one-half to be
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paid by respondents in accordance with Ark. Code Ann. §11-9-715 and Arkansas

Workers’ Compensation Rules and Regulations, Rule 10.

DISCUSSION

The claimant, 39 years old, worked for the respondent employer on January 26,

2005, as a LPN.  The employer takes care of children between the ages of 4 to 17, who

suffer from such things as suicide attempts, depression or threatening others. 

According to the claimant, on January 26, 2005, one of the children grabbed her and

slammed her into some doors.  According to the claimant, she injured her neck, back

and left shoulder.  The claimant verified that she completed a work injury form for her

employer on the date of her injury and she listed her left shoulder, neck, side and back

pain and also completed the AR-N form and listed left side of neck, left shoulder and

upper arm, left side and back.

According to the claimant, she first saw Dr. Neema Suphan, her family doctor in

Maumelle, the Monday following her work incident.  She treated with Dr. Suphan for a

time and was  referred by workers’ compensation to Dr. David Barnett.  According to

the claimant, she attempted to treat with Dr. Barnett for her back problems but the

workers’ compensation carrier denied treatment for the back.  The claimant testified

that she continues to have low back pain that goes up to her neck and shoulder area. 

The claimant underwent left shoulder surgery by Dr. Barnett on December 27, 2005. 

According to the claimant, the surgery by Dr. Barnett did not help her shoulder, as she

continued to have pain, weakness and lack of range of motion.  The claimant

contended that her symptoms were worse after the surgery and a couple of cortisone

shots were tried but they provided no relief.  Dr. Barnett released the claimant on May
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17, 2006.  The claimant requested a change of physician through the Arkansas

Workers’ Compensation Commission and began seeing Dr. Ken Martin on July 19,

2006.  After being released by Dr. Barnett, the claimant attempted to return to her

employer for work but there was no job available.  The claimant applied for

unemployment benefits and began drawing $329 a week for about four and a half

months, ending on October 7, 2006.

According to the medical records, Dr. Ken Martin issued a light-duty return to

work on September 18, 2006 and the claimant again contacted her employer for work. 

Again, no work was available.  The claimant underwent left shoulder surgery by Dr. Ken

Martin on July 12, 2007.  According to the claimant, she now has improvement for her

left shoulder.  She has more movement and less pain.  The claimant is continuing to

strengthen her arm but continues to take less pain medication than before the surgery. 

The claimant is currently taking pain medication only about two nights a week.

The claimant contends that she is in need of medical treatment for her low back

pain.  The claimant began going to RN school full time in January 2007.  The claimant

began in January 2006, taking prerequisites for nursing school.  The claimant is

scheduled to complete RN school in December 2007.  The claimant contends that she

is still having weakness and spasms in her back, neck and shoulder and range of

motion problems.  The claimant is currently taking an anti-inflammatory and

occasionally Hydrocodone.

ADJUDICATION

Respondents accepted the left shoulder as a compensable injury and paid

medical through May 17, 2006 and paid for one visit with the change of physician
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doctor, Dr. Ken Martin.  All medical was controverted on July 19, 2006.   

Ark. Code Ann. §11-9-508(a)(Repl. 2002) requires employers to provide such

medical services as are reasonably necessary in connection with the injury received by

the employee.  The injured employee has the burden of proving by a preponderance of

the evidence that medical treatment is reasonably necessary for treatment of a

compensable injury.  Ark. Code Ann. §11-9-705(a)(3)(Repl. 2005); Jordan v. Tyson

Foods, Inc., 51 Ark. App. 100, 911 S.W.2d 593 (1995).  What constitutes reasonable

and necessary treatment under section 11-9-508(a) is a fact question for the

Commission.  General Elec. Railcar Repair Serv. v. Hardin, 62 Ark. App. 120, 969

S.W.2d 667 (1998).  The Commission has the authority to accept or reject medical

opinions and its resolution of the medical evidence has the force and effect of a jury

verdict.  Estridge v. Waste Mgmt., 343 Ark. 276, 33 S.W.3d 167 (2000).

The claimant has proven by a preponderance of the evidence that the additional

medical treatment she has pursued for her left shoulder injury is reasonable and

necessary and the responsibility of respondents.  I found the claimant to be credible

and to present credible testimony about the circumstances surrounding her shoulder

injury, her treatment and then the symptoms she continued to have.  Once Dr. Barnett

released the claimant following his arthroscopic surgery, the claimant continued to have

pain, range of motion problems and weakness.  Even Dr. Barnett noted in his February

22, 2006, report that the claimant felt she had improved only 20% since her surgery. 

Dr. Barnett assigned a 5% impairment rating to the claimant’s arm (later changed to a

3% body as a whole rating) and released her without restrictions on May 17, 2006.  Dr.
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Barnett stated he just did not know anything further to do about her shoulder but went

on to state that he thought part of her problem was the neck.  The claimant obtained

her one-time change of physician to Dr. Ken Martin and first saw him on July 19, 2006. 

Dr. Martin ordered a new MRI and some nerve conduction studies.  Dr. Martin took the

claimant off work until after the MRI studies.

The July 31, 2006, MRI study revealed “Partial bursal surface tear of the

infraspinatus is suspected.”  Dr. Barry Baskins performed the EMG studies and opined

on August 25, 2006, that “It is my impression that the shoulder pain is indeed coming

from the shoulder and is not due to a neurologic abnormality.”  Dr. Baskins

recommended the claimant follow up with Dr. Martin.  On January 7, 2007, Dr. Ken

Martin wrote a letter explaining why another arthroscopy was necessary.  He explained:

1) The reason that the arthroscopy is
necessary is because Ms. Roebuck has failed
to improve with any other treatment so far
including a prior arthroscopy, debridement of
the labrum and extensive physical therapy.

She did have an MRI which was normal but occasionally
MRI’s will miss the pathologic findings in the shoulder.  The
MRI is not 100 percent and will occasionally miss a labral
tear and will also not identify all rotator cuff tears.

2) The need for the proposed arthroscopy is
due to the work injury of January 26, 2005.

(Cl.’s Exh. No. 1, p. 69.)

On July 12, 2007, the claimant underwent an arthroscopy and arthroscopic cuff

repair of the left shoulder.  As Dr. Martin suspected, the surgery revealed a rotator cuff

tear.  Dr. Martin utilized the arthroscopic repair technique to correct the problem.  The

claimant testified that her shoulder is now improved following the surgery and that she
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is able to move her arm better and has less pain.  She is working on building her

strength back but now takes less pain medication.  The claimant’s  testimony clearly

shows  post surgery improvement.  The probative evidence of post-surgical

improvement is a relevant consideration in determining whether surgery was reasonably

necessary.  Winslow v. D&B Mech. Contractors, 69 Ark. App. 285, 13 S.W.3d 180

(2000).  I give great weight to the testimony and opinions given by Dr. Kenneth Martin,

an orthopedic surgeon with an excellent reputation.  I find that the medical treatment, to

include surgery, was reasonable and necessary and is the responsibility of

respondents.

The claimant next contends that she is in need of medical treatment for her back

as a result of the January 26, 2005, work injury.  The evidence in the record certainly

supports the claimant’s testimony that she reported a back injury along with her left

shoulder and neck injury.  The initial medical reports also indicate that the claimant

reports left shoulder, neck and back pain and physical therapy was ordered three times

a week for the neck, left shoulder and back.  The claimant began treating with Dr. David

Barnett and he initially was treating her left shoulder, neck and back.  Dr. Barnett’s

August 31, 2005, report indicates he was recommending some home exercises, to

involve her neck and back with physical therapy, ordered for three times a week for

three weeks.  Dr. Barnett’s October 12, 2005, report notes that the workers’

compensation insurance provider had notified his office that the claimant’s low back

problems would no longer be covered; therefore, his treatment after that letter, dealt

only with the claimant’s shoulder and neck pain.   Dr. Martin’s care and treatment of the

claimant has been exclusively dealing with her shoulder pain and neck.  He has not
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addressed any lumbar issues.

The claimant has failed to prove by a preponderance of the evidence that she

has sustained a compensable lumbar injury along with her left shoulder and neck injury. 

The initial treatment seemed to be conservative care with physical therapy to address

shoulder, neck and back; however, there was not specific diagnostic testing regarding

the lumbar spine.  Dr. David Barnett, on August 31, 2005, included in his diagnosis a

lumbar strain; however, no specific “objective findings” were noted to substantiate a

compensable lumbar  injury.  Objective findings are required by Ark. Code Ann. §11-9-

102(4)(D) in order to have a compensable injury.

The claimant next contends that she is entitled to temporary total disability

benefits from September 18, 2006, to a date to be determined.  In order to be entitled to

temporary total disability benefits, the claimant must remain in her healing period and

be totally unable to earn wages.  Ark. State Hwy. & Transp. Dept. v. Breshears, 272

Ark. 244, 613 S.W.2d 392 (1981).  

The claimant has proven by a preponderance of the evidence that she remained

in her healing period and was totally unable to earn wages from July 12, 2007, through

a date to be determined.  On September 18, 2006, Dr. Martin released the claimant to

return to work with limitations to include no overhead lifting, no repetitive reaching, no

reaching overhead and no lifting over 10 pounds.  The claimant testified that she

contacted the respondent employer on several occasions and no employment

opportunities were provided.  The claimant made the decision to pursue RN school and

began school for her prerequisites in January 2006 and started RN school full time in

January 2007.  She will complete the RN program in December 2007, with Arkansas
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Rehabilitation and Pell grants paying for her program.  While the claimant testified that

she could work while pursuing this course of study, she would have had to have

weekend work or elect to pursue school on a part time basis.  I found the claimant’s

testimony to be credible that she contacted the respondent employer and no jobs were

offered her; however, her release from Dr. Martin did provide that restricted duty work

was permitted.  I am unable to find that the claimant was totally unable to earn wages

beginning on September 18, 2006 through July 11, 2007.  I find instead that she chose

to further her education and make herself more marketable for future opportunities.  Dr.

Martin’s records indicate that the claimant was taken off work on July 12, 2007, and

was to remain off work until he released her following her shoulder surgery.  The

claimant had a return appointment with Dr. Martin the Thursday following this hearing. 

Therefore, I find the claimant did remain in her healing period and was totally unable to

earn wages from July 12, 2007 to a date to be determined.  The medical records

support the claimant’s testimony that she underwent surgery on July 12, 2007 and was

taken off work.  On August 8, 2007, Dr. Martin’s notes indicate the claimant is unable to

return to work until her next appointment.

Respondents request an offset for unemployment benefits paid pursuant to Ark.

Code Ann. §11-9-506.  Since temporary total disability benefits were not awarded

during the periods when the claimant drew unemployment benefits, the offset is not an

issue.  The claimant’s last unemployment check was October 7, 2006.

ORDER

The claimant has proven by a preponderance of the evidence that the additional

medical treatment she has pursued for her left shoulder injury is reasonable and
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necessary and related to her compensable injury.  Respondents are liable for all

reasonable and necessary medical the claimant has pursued for her left shoulder injury,

to include the surgery by Dr. Ken Martin.  The claimant has failed to prove by a

preponderance of the evidence that she sustained a compensable lumbar injury

supported by objective findings.  The claimant has proven by a preponderance of the

evidence that she remained in her healing period and was totally unable to earn wages

from July 12, 2007, through a date to be determined.  The claimant has failed to prove

by a preponderance of the evidence that she remained in her healing period and was

totally unable to earn wages from September 18, 2006 through July 11, 2007.  

The claimant’s attorney is entitled to the maximum statutory attorney’s fee on

benefits awarded herein, one-half of which is to be paid by claimant and one-half to be

paid by respondents in accordance with Ark. Code Ann. §11-9-715 and Arkansas

Workers’ Compensation Rules and Regulations, Rule 10.

All sums herein accrued are payable in a lump sum without discount and this

award shall bear interest at the maximum legal rate until paid.

IT IS SO ORDERED.
______________________________
LINDA K. MARSHALL
ADMINISTRATIVE LAW JUDGE


