
BEFORE THE ARKANSAS WORKERS’ COMPENSATION COMMISSION

CLAIM NO. F511601

DELORES A. ROBINSON CLAIMANT

ROYAL FINANCIAL SERVICES, INC. RESPONDENT EMPLOYER

AMERICAN HOME ASSURANCE CO. RESPONDENT CARRIER

ORDER AND OPINION FILED MAY 10, 2007

Hearing before Administrative Law JUDGE LINDA K. MARSHALL.

Claimant represented by the HONORABLE RACHAEL R. ADLAND, Attorney at Law,
Hot Springs, Arkansas.

Respondents represented by the HONORABLE MELISSA WOOD, Attorney at Law,
Little Rock, Arkansas.

STATEMENT OF THE CASE

The above claim came on for a hearing in Hot Springs, Arkansas on March 9,

2007.  A prehearing conference was held on January 30, 2007 and a prehearing order

was filed the same date.  A copy of the prehearing order was marked as Commission

Exhibit No. 1 and made a part of the record without objection.

At the prehearing conference, the parties agreed to the following stipulations:

1.  There was a compensable arm and head injury on
October 19, 2005.

2.  The compensation rates are $375/282.

The claimant contends she is entitled to additional medical benefits, additional

temporary total disability benefits from April 28, 2006, to a date to be determined and to

attorney’s fees.

Respondents contend all appropriate benefits have been and are being paid. 
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Respondents contend the staph infection was more than likely pre-existing and there is

no causal connection to the work-related injury.  Respondents contend the surgery the

claimant is seeking from Dr. Marcia Hixson has been controverted.  Respondents have

not controverted Dr. David Rhodes and Dr. Jeffrey Herrold.  Temporary total disability

benefits were paid through April 27, 2006.

ISSUES TO BE LITIGATED

1.  Medical benefits.

2.  Temporary total disability benefits.

3.  Attorney’s fees.

From a review of the record as a whole, to include medical reports, documents

and other matters properly before the Commission, and having had an opportunity to

hear the testimony of the witnesses and to observe their demeanor, the following

findings of fact and conclusions of law are made in accordance with Ark. Code Ann.

§11-9-704:

FINDINGS OF FACT
AND

CONCLUSIONS OF LAW

1.  There was a compensable arm and head injury on October 19, 2005.

2.  The compensation rates are $375/282.

3.  The claimant has proven by a preponderance of the evidence that the

reasonable and necessary treatment she received for the staph infection following her

head injury was compensable.

4.  Respondents remain responsible for all medical treatment associated with the
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staph infection.

5.  The claimant has failed to prove by a preponderance of the evidence that the

additional medical treatment, to include surgery on her arm, was reasonable and

necessary and related to the compensable arm injury.

6.  The claimant has failed to prove by a preponderance of the evidence that she

remained in her healing period and unable to earn wages from April 27, 2006, through a

date to be determined.

7.  The claimant has also failed to prove that for a scheduled injury that she

remained in her healing period and had not returned to work.

8.  No indemnity benefits have been awarded here.  An attorney’s fee may be

awarded only on indemnity benefits owed and controverted.  Ark. Code Ann. §11-9-715. 

Therefore, no attorney’s fees are awarded.

DISCUSSION

The claimant, 60 years of age, was a truck driver and on October 19, 2005, she

was driving in foggy weather in Alabama when she braked and her truck rolled over. 

The claimant sustained a head injury and arm injuries and was hospitalized two days

before returning to Arkansas.  The claimant began seeing Dr. Michael Atta and he

removed the stitches from her head and arm.  The claimant thereafter began noticing a

bad smell from her head and she returned to Dr. Atta.  The head wound was infected

and the claimant was sent to a wound clinic and was then referred to a plastic surgeon,

Dr. Herrold.  Dr. Herrold had the claimant scrub her head three times a day with a

disinfectant shampoo until the infection from her skull cleared.  The claimant was

diagnosed with a staph infection.  The claimant testified that she had never had a staph
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infection before this incident.  The claimant has been treated by the plastic surgeon, Dr.

Herrold, and she has two more treatments planned by Dr. Herrold.

The claimant also sought specialist care for her arm and was sent to Dr. Rhodes,

who performed carpal tunnel surgery.  The claimant contends that she continues to

have numbness in her ring and small finger and her elbow has problems.  The claimant

can lift about 20 pounds now.

According to the claimant, respondents eventually controverted care for her

staph infection and she began seeing her family doctor, Dr. William Highsmith.  Dr.

Highsmith also treated the claimant for anxiety.  The claimant contended that

respondents had not paid any of Dr. Highsmith’s bills.  The claimant did seek a second

opinion for her arm with Dr. Marcia Hixson and respondents paid for some of the bills. 

Respondents did not pay for surgery to repair the nerves in the arm.  The claimant had

surgery three weeks before the hearing and was no longer having the finger numbness

she had before the surgery.  The claimant has a follow-up with Dr. Hixson scheduled for

March 14, 2007.  The claimant has another surgery planned on her head in one year. 

Respondents have continued to pay for the plastic surgeon’s treatment and care.  The

claimant further contends her temporary total disability benefits were stopped the end of

April 2006; however, she was unable to return to work.

The claimant worked some in September, October and November 2006 for

Home Care Professionals caring for a patient.  She quit that job when her patient had a

stroke and could no longer move on his own.

Under cross examination, the claimant confirmed that on May 1, 2002, she

treated with Dr. Highsmith for shingles and has treated for such for a couple years.  The
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claimant testified that she had not been diagnosed with a staph infection until her work

injury and after the stitches were removed.

Kirk Erickson, owner of the respondent employer, testified that his employer

made accommodations for employees released to return to work.  Mr. Erickson testified

the claimant made no attempts to come back to work.

Employers must promptly provide medical services which are reasonably

necessary for treatment of compensable injuries.  Ark. Code Ann. §11-9-508(a)(Repl.

2005).  However, injured employees have the burden of proving by a preponderance of

the evidence that medical treatment is reasonable and necessary.    Wal-Mart Stores,

Inc. v. Brown, 82 Ark. App. 600, 120 S.W.3d 153 (2003).   In assessing whether a given

medical procedure is reasonably necessary for treatment of the compensable injury, we

analyze both the proposed procedure and the condition it is sought to remedy. 

Deborah Jones v. Seba, Inc., Full Workers’ Compensation Commission Opinion filed

December 13, 1989 (Claim No. D511255).  Also, respondents are only responsible for

medical services which are causally related to the compensable injury.

In the present case, the claimant first contends that medical treatment she has

received for treatment of her staph infection following her head and arm sutures is

reasonable and necessary and related to the claimant’s compensable injury.  I found

the claimant to present credible testimony about her work injury and the treatment of

her injuries thereafter.  The claimant first described her head sutures and the infection

that followed.  Dr. Jeffrey Herrold, plastic surgeon, noted on November 7, 2005, that the

claimant sustained scalp lacerations which became infected.  Another November 3,

2005, report from the Wound Center indicates the claimant is diagnosed with head
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infected scalp wound.  The claimant described a course of treatment that she followed

as well as a regime of antibiotics to deal with the infection.  I found the claimant’s

testimony was substantially corroborated with the contemporaneous medical evidence

and that the claimant’s head infection was close in time to the stitches being removed

and was a compensable consequence of the compensable injury.  Respondents note

the claimant may have previously had shingles in the past.  However, the claimant

testified under oath that she had never been diagnosed with a staph infection before

this compensable injury.  In workers’ compensation law, an employer takes the

employee as he finds him.  Parker v. Atlantic Research Corp., 87 Ark. App. 145, 189

S.W.3d 449 (2004).  I found respondents’ contention that the claimant’s staph infection

following her compensable injury was merely the result of a pre-existing condition to be

speculation.  Speculation and conjecture cannot substitute for credible evidence.  See,

Smith-Blair, Inc. v. Jones, 77 Ark. app. 273, 72 S.W.3d 560 (2002).  I find the claimant

has proven by a preponderance of the evidence that the staph infection following her

compensable head injury requiring sutures was a compensable consequence of the

compensable injury and was compensable.  I find respondents are liable for the

reasonable and necessary medical care the claimant has pursued for treatment of this

condition.

The claimant next contends that her arm surgery with Dr. Marcia Hixson is

reasonable and necessary and related to her compensable arm injury.  Respondents

controvert additional treatment for the arm condition, since Dr. Rhodes released the

claimant on April 27, 2006, with no impairment and with no restrictions.  The claimant

testified that she continued to have numbness in her fingers and hand and respondents
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paid for a second opinion evaluation with Dr. Marcia Hixson; however, respondents did

not pay for the surgery performed by Dr. Hixson.  Respondents relied on Dr. Rhodes’

January 18, 2007, opinion that the nerve conduction studies did not reveal a nerve

injury consistent with the claimant’s work injury.  Dr. Rhodes recommended the

claimant’s follow-up with her private insurance.  The only medical report from Dr.

Hixson that was made a part of the record was the October 4, 2006, report before the

nerve conduction studies.  Dr. Hixson recommended the studies at the October 4,

2006, visit and would review those before deciding how best to proceed.  With the

limited medical information available, I find the claimant has failed to prove by a

preponderance of the evidence that the additional medical treatment, to include

surgery, was reasonable and necessary and related to her work injury.

The claimant next contends that she is entitled to temporary total disability

benefits from April 27, 2006, to a date to be determined.  In order to be entitled to

temporary total disability benefits, the claimant must remain in her healing period and

be totally unable to earn wages.  Ark. State Hwy. & Transp. Dept. v. Breshears, 272

Ark. 244, 613 S.W.2d 392 (1981).  However, if the injury is a scheduled injury, she is

entitled to temporary total disability compensation while she is within her healing period

and has not returned to work.  See, Ark. Code Ann. §11-9-521(a)(Supp. 1999); Wheeler

Const. Co. v. Armstrong, 73 Ark. App. 146, 41 S.W.3d 822 (2001).

In the present case, the claimant has failed to prove by a preponderance of the

evidence that she remained in her healing period and was totally unable to earn wages

or for a scheduled injury that she remained in her healing period and had not returned

to work.  The claimant did work caring for an elderly person in September, October and
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November 2006, and was forced to quit that job when the individual she was caring for

had a stroke and could not move on his own.  Further, Mr. Kirk Erickson, owner of the

respondent business, testified that once the claimant was released to return to work, he

would have found some job for her at the facility; however, the claimant did not contact

the employer.  While Dr. Hixson noted in her October 4, 2006, report that the claimant

could not return to truck driving at that time because of her arm, Dr. Hixson did not take

the claimant off work entirely.  The medical evidence indicated that Dr. Rhodes

released the claimant with no restrictions on April 27, 2006 and indicated she was at

maximum medical improvement.  After considering all the credible evidence, I find the

claimant has not been diligent in returning to the employer for employment consistent

with any limitations she might have.  I found Mr. Erickson’s testimony compelling that

his business provides modified duty work for employees.

ORDER

The claimant has proven by a preponderance of the evidence that the

reasonable and necessary treatment she received for the staph infection following her

head injury was compensable.  Respondents remain responsible for all medical

treatment associated with the staph infection.  The claimant has failed to prove by a

preponderance of the evidence that the additional medical treatment, to include surgery

on her arm, was reasonable and necessary and related to the compensable arm injury. 

The claimant has failed to prove by a preponderance of the evidence that she remained

in her healing period and unable to earn wages from April 27, 2006, through a date to

be determined.  The claimant has also failed to prove that for a scheduled injury that

she remained in her healing period and had not returned to work.
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No indemnity benefits have been awarded herein.  An attorney’s fee may be

awarded only on indemnity benefits owed and controverted.  Ark. Code Ann. §11-9-715. 

Therefore, no attorney’s fees are awarded.

All accrued sums shall be paid in a lump sum without discount and this award

shall earn interest at the legal rate until paid pursuant to Ark. Code Ann. §11-9-809.

IT IS SO ORDERED.
_____________________________
LINDA K. MARSHALL
ADMINISTRATIVE LAW JUDGE


