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STATEMENT OF THE CASE

A hearing was held on February 8, 2007, in Fort Smith,

Arkansas.

A pre-hearing conference was held in this claim, and as a

result a pre-hearing order was entered in the claim on January 8,

2007.  This pre-hearing order set forth the stipulations offered by

the parties, the issues to litigate and the contentions thereto. 

The following stipulations were submitted by the parties and

are hereby accepted:

1. The Arkansas Workers' Compensation Commission has

jurisdiction of this claim.

2. On August 28, 2006, the relationship of employee-employer-

carrier existed between the parties.

3. The claimant earned $7.25 per hour and worked forty hours

per week.
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4. The claimant is entitled to a weekly compensation rate of

$224.00 for temporary total disability and $168.00 for permanent

partial disability.

By agreement of the parties the issues to litigate are limited

to the following:

1. Compensability of the claimant’s injury to her low back.

2. Related medical.

3. Temporary total disability from August 29, 2006, to a date

to be determined.

4. Attorney’s fees.

In regard to the foregoing issues the claimant contends that

she suffered a compensable injury arising out of and in the course

of her employment with the respondent.  On August 28, 2006, Terri

D. Roberson was in the process of moving a box full of five ironing

boards in the course and scope of her employment with Holiday Inn,

at which time she felt a pop in her back with immediate pain in her

back and legs.  Terri D. Roberson suffered pain which caused her to

cease work activity immediately.  Terri D. Roberson provided notice

of the occurrence to her employer within 48 hours.  Terri D.

Roberson was unable to work due to the injury since August 28,

2006, and is seeking temporary total disability from August 28,

2006, to a date to be determined.

   In regard to the foregoing issues the respondents contend that

the claimant did not sustain a compensable injury and is not

entitled to any benefits.  This claim has been denied and

controverted in its entirety.  The claimant did not timely or
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properly report an alleged injury until the filing of the AR-C.

There were no objective medical findings sufficient for a finding

of compensability.  The claimant’s physical problems, if any,

preexisted her employment and were not caused by or related to her

work for the respondent employer.  The claimant’s physical

problems, if any, did not arise out of and in the course and scope

of her employment for the respondent employer.  The claimant was

terminated on or about September 13, 2006, for failure to show up

for work or call in and obtain an excuse.  In the alternative, if

it is determined the claimant sustained a compensable injury, the

respondents hereby request a setoff for all benefits paid by the

claimant’s group health carrier, all short term disability benefits

received by the claimant and all unemployment benefits received by

the claimant.

The documentary evidence submitted in this matter consists of

the Commission’s pre-hearing order marked Commission’s Exhibit No.

1.  The claimant submitted documentary evidence marked Claimant’s

Exhibit No. 1 and a Sparks’ emergency room report marked Claimant’s

Exhibit No. 2.  The respondents submitted documentary evidence

marked Respondents’ Exhibit No. 1.  The respondents objected to

Claimant’s Exhibit No. 2.  After argument by both parties, this

exhibit was allowed in for the limited purpose of questioning Donna

Goff’s credibility.

 DISCUSSION

The claimant testified that she began working for the

respondent in the spring of 2006.  The claimant testified that she
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began working for the respondent as a room attendant explaining

that she cleaned the rooms and prepared them for the quests.  The

claimant testified that within a week or two she was promoted to

inspector and explained that this job required going around and

inspecting the rooms after the room attendants cleaned them to make

sure that they were properly prepared.  The claimant testified that

if they were short handed she also would clean rooms.  The claimant

testified that her supervisor was Lisa Fimpel.

The claimant testified that on August 28, 2006, she was

working on the ninth floor, bleaching floors, cleaning the floors,

and also installing ironing boards.  The claimant stated that the

ironing boards were five to a box and these boxes were in a rolling

hamper, like a laundry hamper.  The claimant testified that she was

removing an unopened box containing five ironing boards out of a

container when she felt a pop in her back and then pain.  The

claimant testified that on the day of her accident she had arrived

at work at approximately 7:00 to 8:00 a.m. and that this accident

occurred just before noon.  The claimant testified that she was

working with Peggy Lomon, a room attendant.  The claimant was asked

if she was having any problems with her back at that time and she

responded, “No.  It was just a little sore from---but not hurting.”

The claimant was then asked if she had had any problems with her

back before that day and she responded, “No, not like this.”  The

claimant testified that after this event Peggy came over and helped

her to a chair so she could sit down for a few minutes.  The

claimant testified that she then went downstairs to get some
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Ibuprofen and water and as she was getting off the elevator she saw

Donna Goff, another inspector, and Donna walked with her to get

some water.  The claimant testified that she told Ms. Goff that she

had hurt her back and that Ms. Goff had asked if she was going to

be all right and the claimant responded, “No, not really.”  The

claimant testified that she then saw the general manager who’s name

was John and he asked if she was all right and if she needed to go

to the emergency room.  The claimant testified that she did not

want to go right then because she wanted to see if her pain would

ease up.  The claimant testified that she went on break and waited

to see if the ibuprofen would relieve her pain and it did not.  The

claimant testified that next she notified Lisa Fimpel and Ms.

Fimpel and the general manager, John, met her in Ms. Fimpel’s

office.  The claimant testified that she told them that she was

going to the emergency room.  The claimant testified that she had

already told them that she had hurt her back, that she was going to

the emergency room, and that she was waiting for her fiancee to

pick her up.  The claimant was asked if she told Lisa Fimpel how

she hurt her back and when she hurt her back and the claimant

responded, “No.  She didn’t ask.”  The claimant testified that she

is not sure that she told Ms. Fimpel that she hurt her back working

with the ironing boards but that she did tell her that she had hurt

her back while working.  The claimant testified that the general

manager, John, Lisa, and Donna were all present in the office when

she told them that she needed to go to the emergency room.
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The claimant testified that she went to Sparks Hospital and

reported that she had severe pain in her lower back.  The claimant

testified that no tests were run but she was prescribed medications

and it was recommended that she be off work.  The claimant

testified that she contacted Lisa Fimpel to report about her visit

and that she would be off work.  The claimant testified that she

was off work for over a week.  The claimant testified that she

returned to the ER two days later, this time having to be taken by

ambulance because she could not stand or sit up.  The claimant

testified that she had not done anything differently from the time

of her first ER visit, noting that she had been on bed rest.  The

claimant testified that at this second ER visit x-rays were made,

an MRI was scheduled, and the claimant was prescribed medications

as well as a steroid pack for her back.  The claimant testified

that she did not return to work until after her MRI.

The claimant testified that when she returned to work, she

reported to the general manager and to Lisa, her supervisor.  The

claimant testified that she took them the doctor’s notes and told

them she was going to try to go back to work.  The claimant

testified that her injury caused her to be in pain all day long and

this precluded her from performing her job.  The claimant testified

that she was called into a meeting and was reprimanded for not

doing her work properly.  The claimant testified that at that time

she told the respondent that it was her injury keeping her from

performing her job.  The claimant testified that the next day she

had a meeting with the general manager who again reprimanded her on



-7-

not doing her job very well.  The claimant testified that in one of

these meetings it was her understanding that she had been

terminated so she went home.  The claimant testified that at these

meetings the details of her injury were never gone into, but the

general manager and her supervisor knew that she had hurt herself

on the job.  The claimant testified again that on the date of her

injury she had told her supervisor and the general manager that she

had hurt her back up on the floor and was needing to go to the

emergency room.  The claimant testified that when she returned to

work she told her supervisors that since she had hurt her back at

work she could not do her job as well.  The claimant testified that

at this second meeting it was her impression that she had been

terminated but later found out that she had not been terminated but

that the respondent wanted her to think things over.  The claimant

testified that this was not her understanding because the

respondent had asked her to turn in her radio and keys.

The claimant testified that she has received medical treatment

at the ER as well as at the Good Samaritan Clinic.  The claimant

agreed that it was her understanding she was to follow up with her

primary care physician but she has been unable to do so because she

cannot afford it.  The claimant was asked about the medical records

from the Good Samaritan Clinic indicating that she reported she was

lifting a box at home.  The claimant responded that this is not

correct and that she does not even think she told the clinic that

she hurt herself lifting boxes but if she mentioned anything about

lifting boxes it was at work.  The claimant testified that in her
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opinion she is unable to work at the present time.  The claimant

testified that she did attempt to draw unemployment but

subsequently learned that if she was not able to work she could not

draw benefits.

On cross examination, the claimant testified that on the day

of her accident Donna Goff held the same job position that she did.

The claimant testified that when she returned to work after her

accident, Ms. Goff had been promoted.  The claimant again testified

that if the Good Samaritan Clinic’s notes indicate that she was

lifting a heavy box at home this information would be incorrect

because she did not give them that information.  The claimant

agreed that Peggy Lomon who was working with her on the ninth floor

on the day of her accident was a room attendant.  The claimant

testified that reporting her accident to Ms. Lomon would not be

like reporting it to anybody in management.  The claimant also

agreed that at least by the middle of September, her employment

with the respondent had ended in that she has not worked anywhere

since that time.  The claimant testified that she does not have any

doctor’s reports or notes indicating that she should be off work.

The claimant testified that she does not recall ever having a

discussion with Lisa Fimpel about her job performance prior to her

accident.

Lisa Fimpel testified that she has been working for the

respondent for approximately two years and that her position is

that of executive house keeper.  Ms. Fimpel testified that she was

the claimant’s supervisor and when the claimant was promoted from
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room attendant to inspector she was involved in this promotion.

Ms. Fimpel testified that the claimant never did tell her that she

was hurt on the job.  Ms. Fimpel testified that the claimant would

occasionally call in to report that she was sick but does not

recall her reporting a back injury or back problems as a reason for

her sickness.  Ms. Fimpel testified that on August 28 the claimant

was at work and came to her reporting that she was not feeling

well.  This witness testified that she asked what was wrong and the

claimant reported that her period had gotten heavy and her back had

started hurting and she needed to go to the emergency room.  Ms.

Fimpel testified that the claimant called her on August 28 to

report that she had been to the emergency room and that she had a

doctor’s note that she could return to work in a couple of days.

This witness testified that the claimant told her that the doctor

indicated that she had a pulled muscle in her back but that the

claimant did not indicate how that had happened.  Ms. Fimpel

testified that on August 28 the claimant had been working

inspecting rooms but did not have the task of moving ironing

boards.  Ms. Fimpel testified that the housemen have the task of

removing and replacing ironing boards and it is an ongoing project.

Ms. Fimpel was asked if the claimant told her that she had hurt

herself on the floor and this witness replied, “No.”  Ms. Fimpel

testified that her supervisor, John Richardson, had asked her if

the claimant had reported an injury.  Ms. Fimpel testified that she

reported to her supervisor that the claimant did not report to her

that she had had an on the job injury.  Ms. Fimpel testified that
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Sharon Grubber also asked her if the claimant had reported to her

an on the job injury and that she had reported to Ms. Grueber that

no the claimant had not.  Ms. Fimpel was asked about Peggy Lomon

and this witness testified that Ms. Lomon voluntarily quit around

the first of September.  Ms. Fimpel testified that the day before

the claimant was suppose to return to work after her initial time

off she called in to report that she had been back to the doctor

and that the doctor had put her off for several more days.  This

witness testified that the claimant told her that her back was

still hurting.  Ms. Fimpel testified that when the claimant

returned to work she asked the claimant how she was doing and the

claimant said that she was feeling better.  Ms. Fimpel testified

that she believes the claimant returned to work on September 7 and

she did work a full day.  Ms. Fimpel testified that the claimant

worked that entire day as well as the next day but that around 5:00

she was called into John’s office and her job performance was

discussed.  This witness testified that in the past she has had

problems with the claimant’s job performance specifically stating

that in August when she got back from vacation the claimant and

Donna Goff were to look after things in her absence and when she

got back the rooms were not in the condition she expected them to

be in.  Ms. Fimpel testified that she had discussed with the

claimant the condition of the rooms when she first returned on

September 7.  This witness testified that she then again was

present at the 5:00 meeting on September 8 but did not get to

attend the entire meeting because she was called away.  Ms. Fimpel
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testified that it was her understanding as to the meeting on

September 8 that the claimant was suspended for Saturday and Sunday

and that she was to return to work on Monday.  Ms. Fimpel testified

at the meeting on September 8 when the claimant was suspended, Mr.

Richardson and Ms. Grubber had been made aware that the claimant

left work and went to the doctor, she had called and reported that

she had a doctor’s note to be off and had called the next day and

was off again.

On cross examination, Ms. Fimpel testified that when the

claimant was hired she was promoted within a couple of weeks

because of her good job performance.  This witness testified that

she had not had a problem with the claimant performance as

inspector up until she left for vacation in August 2006.  Ms.

Fimpel testified that when she returned from vacation and found

that things were not up to standard she had a sit down meeting with

the claimant about the condition of the rooms.  Ms. Fimpel

testified that on August 28 she received a call on the radio to

come to her office.  This witness testified that when she arrived

at her office the claimant was there and reported to her that her

period had gotten heavier and she felt like she needed to go to the

doctor.  Ms. Fimpel testified that the claimant did not say

anything about hurting herself on the job.  This witness testified

that the claimant did call later that day to report that she had

pulled a muscle and that she would be off a couple of days.  Ms.

Fimpel testified that a couple of days later the claimant called

and reported that she was to be off a little bit longer.  This
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witness testified that the claimant did not report to her any on

the job injury during any of these telephone conversations.  Ms.

Fimpel testified that when the claimant returned to work she did

not present any type of doctor’s excuse putting her on limited

duty, light duty, or any restrictions of any kind.  This witness

testified that when the claimant returned to work on September 7

she did not report an on the job injury and worked that entire day.

Ms. Fimpel was asked if during all of this had the claimant ever

told her or reported that she had gotten hurt on the job.  This

witness responded, “No.”

On redirect examination, Ms. Fimpel was asked if Donna Goff

told her anything about the claimant on August 28.  Ms. Fimpel

responded, “No.”

Donna Goff testified that she is an assistant executive house

keeper for the respondent.  Ms. Goff testified that in August 2006

she was an inspector and worked the same shift as the claimant.

Ms. Goff testified that in her position she would run into the

claimant in her regular course of business and that she had the

opportunity to observe the claimant working.  Ms. Goff testified

that the claimant called in frequently reporting illness, domestic

problems as well as problems with her scoliosis.  Ms. Goff

testified that she picked the claimant up for work everyday and

took her home at the end of their work shift.  This witness

testified that when the claimant would call in she would tell Lisa

that she was sick but when they were riding together or on break

the claimant would tell her that she and her boyfriend had gotten
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into a fight and he had done something to her.  Ms. Goff testified

that the claimant at times had problems doing her job indicating

that if she was bruised up she could not bend down and do her work.

Ms. Goff testified that both she and the claimant had been

reprimanded when Lisa came back from vacation due to the rooms not

being up to standard.  Ms. Goff testified that she did not take all

of the calls from the claimant when she would call in sick but that

she did take several of these calls because anyone who is in the

office would answer the phone.

On cross examination, Ms. Goff testified that on August 28,

2006, she picked the claimant up for work and as the claimant was

coming toward the truck she noticed that the claimant was bending

forward.  Ms. Goff testified that the claimant reported that she

and her boyfriend had gotten into a fight and he had slammed her up

against the wall and then grabbed her by the hair and slung her on

the couch.  Ms. Goff testified that besides observing the claimant

walk differently she also observed a bruise on the claimant’s

check.  Ms. Goff testified that after they got to work they went

into a closet to get vacuum cleaners and the claimant showed her a

bruise on her back where her boyfriend had slammed her up against

the wall.  This witness testified that when they came out and were

walking through the restaurant they saw John Richardson and Brad

Bolin the general manager and his assistant.  This witness

testified that Mr. Richardson spoke with the claimant and asked if

she had hurt herself and the claimant told him that she was fine

that she was having female problems.  Ms. Goff testified that the
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claimant told her that she was going to have to go to the doctor

because she did not start bleeding until her boyfriend slung her

against the wall.  Ms. Goff testified that she helped the claimant

to the office and that the claimant called Lisa.  This witness

testified that at that point she went back to her regular job

duties.  Ms. Goff was asked if the claimant had ever told her that

day or any day since that she hurt herself on the job and Ms. Goff

responded, “No.”  Ms. Goff testified that after the claimant was

off for several days when she returned to work she did not report

to her an on the job injury.

On redirect examination, Ms. Goff testified that when the

claimant showed her the bruise on her back on August 28, 2006, this

bruise was about a foot long and was at the bottom of her spine.

Ms. Goff testified that this bruise was real dark.

On redirect examination, the claimant testified that she had

ridden to work that day with Donna Goff and that she had not shown

her a bruise on her back.  The claimant testified that she did not

report to Ms. Goff that she was injured by her boyfriend and that

she was able to perform her job duties prior to her injury.  The

claimant testified that she injured her back while working for the

respondent.

Sharon Grueber testified that she started to work for the

respondent on August 9, 2006, just shortly before the claimant’s

alleged accident.  Ms. Grueber testified that she was hired to be

the human resources director for the respondent and that she is

still in that position.  Ms. Grueber testified that the first time
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she really ever talked to the claimant was after she returned to

work on September 7.  Ms. Grueber testified that Lisa Fimpel called

the general manager, John and herself, to meet with her and the

claimant around 5:00 in the afternoon.  Ms. Grueber testified that

Lisa reported several deficiencies in rooms which the claimant had

inspected noting that there was a long list of items that did not

meet expectations for a room that was to be rented.  Ms. Grueber

testified that as Ms. Fimpel was going through her list the

claimant became very emotional and started crying.  Ms. Grueber

testified that the general manager spoke to the claimant and told

her that she was obviously upset and that she needed to take a

couple of days off and think about her situation.  The general

manager indicated that she would be suspended for two days and that

she was to report back to Ms. Fimpel on Monday.  Ms. Grueber

testified that the claimant did not report at that time any type of

work related injury and at that point no workers’ compensation

claim had been turned in.  Ms. Grueber testified that the claimant

did not report to work on Monday nor did she call in on Tuesday but

did show up Wednesday morning with some papers from the Department

of Human Services.  Ms. Grueber testified that during this

conversation there was no mention by the claimant of a work related

back injury.  Ms. Grueber testified that the claimant came in at

4:00 that afternoon to pick up the DHS papers at which time she and

the claimant had a conversation and she learned that the claimant

thought that she had been terminated.  Ms. Grueber testified that

Lisa Fimpel talked to the claimant.  Ms. Fimpel explained to the
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claimant that she was on suspension and was to report on Monday but

did not call in Monday, Tuesday, or Wednesday and at that point she

was considered terminated.  Ms. Grueber stated that the claimant

acted like she understood.  Ms. Grueber testified that at this 4:00

meeting the claimant did not report or talk about any kind of work

related accident.  Ms. Grueber testified that the first she learned

that the claimant was filing a workers’ compensation claim was when

she received a letter from the claimant’s attorney with forms

enclosed.  This witness testified that she thinks that she received

this letter sometime in September 2006 but could not actually

remember a date.  Ms. Grueber testified that up until that date the

claimant had not reported any kind of work related injury.

On cross examination, Ms. Grueber testified that she was

unaware that the claimant had left work to go to the emergency room

on August 28.  This witness testified that all she knew was that

Lisa Fimpel brought a doctor’s note from the claimant to put in the

claimant’s file sometime after August 28.  Ms. Grueber testified

that Ms. Fimpel never told her that the claimant was off because

she pulled a muscle in her back.  Ms. Grueber testified that she

had no knowledge of an injury and the first knowledge she had of

anything was a doctor’s note that the claimant had been to the

emergency room.  Ms. Grueber testified that she had this doctor’s

note prior to the claimant’s disciplinary meeting.  Ms. Grueber

testified that she recalls a verbal counseling by Lisa Fimpel after

she returned from her vacation noting that the claimant had not

meet expectations while Ms. Fimpel was on vacation.
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Peggy Lomon testified by way of deposition.  Ms. Lomon

testified that she worked for the respondent from May until the end

of August or early September 2006.  Ms. Lomon testified that she

was a house keeper on the ninth floor and that the claimant was her

inspector.  Ms. Lomon testified that the ninety floor was very

difficult to clean because it was a smoking floor and the claimant

would help her clean this floor sometimes.  This witness testified

that she also needed extra help because they were putting out

ironing boards.  Ms. Lomon testified that she was working in room

221 and that the claimant had picked up a box of three ironing

boards and had brought them to her room and laid them down outside

the door and that the claimant never stood back up.  Ms. Lomon

testified that the claimant yelled and that she went out to see

what was wrong.  This witness testified that she almost carried the

claimant into room 221 and sat her down in a recliner because she

could not sit up straight.  Ms. Lomon testified that she got the

claimant a cold rag and something to drink and told her to sit

there until she finished cleaning the room.  Ms. Lomon testified

that Donna and her boss came up to the floor about fifteen minutes

to half an hour after the claimant had been sitting for about

thirty minutes and the claimant told them that she had hurt herself

and that she was going to have to leave.  Ms. Lomon testified that

the claimant was told that she needed to go ahead and finish the

work and after she was finished if she still felt bad she could go

to the hospital.  This witness testified that she told the claimant

that she could not do the work to go ahead and sit down and she
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would finish up the floor.  Ms. Lomon testified that the claimant

followed her from room to room for the next hour and a half while

she did the work and the claimant would sit in a chair.  Ms. Lomon

testified that the claimant finally told her that she had to go and

she got the claimant an elevator and the claimant went downstairs.

Ms. Lomon testified that she does not know what happened after that

but that she did hear from the claimant later on that evening.  Ms.

Lomon testified that these events happened a little after lunch.

Ms. Lomon testified that earlier that day and the day before the

claimant had helped her scrub floors and she seemed to be doing

pretty good.

On cross examination, Ms. Lomon testified that earlier that

day the maintenance men had brought the ironing boards up and

placed them by the staff elevator.  This witness testified that the

claimant was taking the boxes and putting them by the doors and

that she was taking the old boards out and then the two of them

were putting the new boards into the different rooms.  Ms. Lomon

testified that they began working with the ironing boards just

after lunch, around 12:15.  Ms. Lomon testified that she was in

room 221 cleaning a sink when she heard the claimant yell just

outside the door.  Ms. Lomon testified that she ran out and saw the

claimant bent over the box of ironing boards with the ironing board

half way slide out.  Ms. Lomon testified that the claimant kind of

went down on her knees.  This witness estimated that the claimant

sat in the recliner for about thirty minutes because that was now

long it took her to clean the room.  This witness stated that the
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claimant then kind of wobbled to the next room that she was to

clean and sat down in the chair.  Ms. Lomon testified that it was

while she was cleaning this next room that Donna and her boss came

upon to the floor.  Ms. Lomon testified that after the claimant

talked with Donna and her boss she was on the floor for about

another hour and a half before she left.  This witness testified

that it was around 2:00 to 2:30 before the claimant left the floor

but that she remembered that the claimant had to stop on another

floor to check something out before she could leave.  Ms. Lomon

testified that if there had been testimony that the claimant sat in

the chair for five to six minutes after she hurt herself that would

not be correct.  Ms. Lomon testified that she had to work on a time

schedule and that is why she can remember things so clearly.  Ms.

Lomon testified again that Donna Goff and Lisa Fimpel came up on

the floor to see why the claimant had not come down or had done

something.

Claimant’s Exhibit No. 2 was admitted for the limited purpose

of impeaching the testimony of Donna Goff.  These medical records

indicate that the claimant was seen at Sparks emergency room on

August 28, 2006, noting that she started her period yesterday with

a very heavy flow and was having back pain.  These medical records

do not denote bruising.  The claimant was seen at the emergency

room at Sparks again on August 30, 2006, with continuing complaints

of back pain.  An MRI was scheduled for the claimant.  The claimant

underwent an MRI of her lumbar spine on September 5, 2006, which

indicates that she has right posterior lateral disc protrusion at



-20-

T11-12 as well as a central posterior disc herniation at L4-5 and

L5-S1.  The claimant was seen at the Good Samaritan Clinic on

September 20, 2006, where she reports that she injured her back

lifting and wants pain management.  The medical notes indicate that

the claimant has complaints of back pain and left leg pain since

August 28, 2006, after lifting a heavy box at home.  The claimant

was seen at the Sparks emergency room on October 4 with complaints

of low back pain and a sore throat.  The medical records indicate

that the claimant has a history of injury past August, pain worse

during the night and she is out of medication.  After examination,

the claimant was diagnosed with back strain, medications were

provided and she was directed to quit smoking.  The claimant was

seen again at the Sparks emergency room on October 20 with

complaints of low back pain and left shoulder pain.  The medical

notes indicate that the claimant has a workers’ comp injury and

again after examination, the claimant was diagnosed with back

strain and medications were prescribed.

After a complete review of this record, I find that the

claimant has failed to prove by a preponderance of the evidence

that she sustained a compensable back injury while working for the

respondent on August 28, 2006.  The testimony from the various

witnesses in this matter vary greatly.  About the only consistent

testimony presented was that the claimant was working for the

respondent on August 28, 2006, she was an inspector, the respondent

was in the process of changing out ironing boards throughout the

hotel, that the claimant left work early to go to the emergency



-21-

room, and she had complaints of a heavy period.  It is noted that

the claimant testified that she was pulling a box of five ironing

boards out of the container, describing the container as sort of

like a laundry hamper which would roll down the hall with the boxes

of ironing boards.  The claimant testified that she was removing a

box with five ironing boards in it and that the box was unopened.

It is noted that Ms. Lomon testified that the claimant was bending

over pulling an ironing board out of a box noting that the ironing

board was about a foot outside the opened box when she saw the

claimant bent over and unable to stand up.  The claimant did not

give any testimony as to Donna Goff and Lisa Fimpel coming up onto

the floor or that she was on the ninth floor for an hour and a half

or more after her alleged accident.  Again Ms. Lomon’s testimony

was that the claimant sat in a recliner and watched her work for at

least thirty minutes, then Donna Goff and Lisa Fimpel came up to

the floor and visited with the claimant instructing her to do some

additional tasks before she could leave.  Ms. Lomon’s testimony

also indicated that the claimant stayed on the ninth floor for at

least another hour or more before she went down stairs to go to the

doctor.  The burden of proof is on the claimant to prove by a

preponderance of the evidence that she sustained a compensable

injury and I find that this claimant has failed to meet her burden

of proof.  This claim, therefore, should be denied in its entirety.

FINDINGS & CONCLUSIONS

1. The Arkansas Workers' Compensation Commission has

jurisdiction of this claim.
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2. On August 28, 2006, the relationship of employee-employer-

carrier existed between the parties.

3. The claimant earned $7.25 per hour and worked forty hours

per week.

4. The claimant is entitled to a weekly compensation rate of

$224.00 for temporary total disability and $168.00 for permanent

partial disability.

5. The claimant has failed to prove by a preponderance of the

evidence that she sustained a compensable injury to her low back

while working for the respondent on August 28, 2006.  See

discussion above.

ORDER

The claimant has failed to prove by a preponderance of the

evidence that she sustained a compensable injury to her low back

while working for the respondent on October 28, 2006.  Therefore,

this claim should be denied in its entirety.

IT IS SO ORDERED.   

                                                               
                                        ELIZABETH DANIELSON
                                      ADMINISTRATIVE LAW JUDGE
                                         


