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Respondents represented by the HONORABLE BETTY J. HARDY, Attorney at Law, Little
Rock, Arkansas.

STATEMENT OF THE CASE

A hearing was conducted in the above-style claim to determine the claimant’s entitlement

to additional workers’ compensation benefits.  On March 6, 2007, a pre-hearing conference was

conducted in this claim, from which a Pre-hearing Order of the same date was filed.  The Pre-

hearing Order reflects stipulations entered by the parties, the issues to be addressed during the

course of the hearing, and the parties’ contentions relative to the afore.  The Pre-hearing Order is

herein designated a part of the record as Commission Exhibit #1.

In elaborating on her contentions, the claimant maintains that she remains within her

healing period, and that indemnity benefits characterized as permanent partial disability were in
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fact temporary total disability.  Respondents acknowledge that the claimant was not paid any

indemnity benefits between October 12, 2006, and December 12, 2006, however maintain that

the claimant’s temporary aggravation had stabilized.  Respondents assert that they have paid

indemnity benefits to correspond with the 5% permanent physical impairment to the right lower

extremity assessed by Dr. Pearce.

The testimony of Rachel Laverne Reed Booker, the claimant, coupled with the April 30,

2007, deposition of Dr. Thomas Rooney, along with medical reports and other documents

comprise the record in this claim.

DISCUSSION

Rachel Laverne Reed Booker, the claimant, with a date of birth of November 1, 1934, has 

been a LPN (Licenced Practical Nurse) since 1959.  Claimant commenced her employment as a

LPN with respondents on June 21, 2006, and first discharged duties in that employment on June

23, 2006.  Claimant worked the 3:00 p.m. to 11:00 p.m. shift in her employment with

respondents.

The claimant resides in Rison, Arkansas.  Claimant was employed as a LPN at England

Manor, a nursing facility, from August 2004 until November 1, 2005, at which time her

employment was terminated.  After her employment at England Manor was terminated claimant

filed for and received unemployment compensation benefits from January 1, 2006 until April

2006. (RX. #2).  There is testimony in the record to reflect that the claimant was employed at

Golden Years Nursing Home in Lonoke from November 16, 2006 through April 2006.  Further,

the claimant was employed for a short period of time at Valley Oaks Nursing Home in Camden

beginning on or about May 3, 2006.  Claimant explained that she was attempting to get the job in
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Sherwood, which she secured on June 21, 2006, during the time that she worked at the nursing

homes in Lonoke and Camden.

Claimant acknowledge that while she has suffered from health difficulties in the past as a

result of accidents and injuries, which involved her spine and left knee, she maintains that she

never experienced difficulties, limitations, or restrictions involving her right knee.  Further, the

claimant acknowledged that she received unemployment compensation benefits during a period

when she was also working.  Claimant attributes her actions regarding the afore to the stresses

bought on as a result of dealing with a sick grandchild and a diagnosis of cancer regarding her

son.  Nevertheless, the claimant testified that if she had it to do over again she would have done

the same thing.  There is a finding that the claimant was overpaid $5,644.00, in unemployment

compensation benefits.

The parties stipulated that the claimant sustained an injury to her right knee on June 29,

2006, within the course and scope of her employment.  There is no a dispute regarding the

mechanism of the claimant’s June 29, 2006, right knee injury.  The testimony reflects that the

claimant was pushing a medical cart with wobbly wheels on it; that the wheels on the cart tended 

to cause the cart to go to the left; that the claimant was attempting to push the cart straight by

forcing it to the right; and that she experienced as severe debilitating pain in her right knee which

would have resulted in a fall to the floor but for the presence of the cart and her ability to lean on

it.  

The injury occurred at approximately 9:45 p.m.  Claimant notified appropriated

supervisory personnel, the administrator, and was directed to obtain medical treatment at the

emergency room of Rebsamen Medical Center in Jacksonville.  Claimant was directed to either
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drive herself to the emergency room or contact a family member to come to the Sherwood facility

and transport her to the emergency room.  Claimant resides in Rison, and her nearest relative was

located in England.  Claimant explained that she proceeded to drive herself to the emergency

room of Rebsamen Medical Center using her left leg on the accelerator and brake paddles,

however was ultimately stopped by a police office, who after being informed of her

circumstance, escorted her to the hospital.

Following the initial evaluation of the claimant’s right knee complaint by the attending

emergency room physician, she was provided a knee immobilizer, directed to use either crutches

or a walker, discharged with Darvocet N and Percocet and directed to follow-up with an

orthopedic physician. (CX. #1, p 1A-1C).  Claimant was provided the name and telephone

number of Dr. Thomas P. Rooney, a North Little orthopedic physician, by the emergency medical

personnel of Resamen Medical Center.  

While the claimant acknowledged experience previous health problems involving her

spine and other medical conditions, she denies prior complaints and/or health problems involving

her right knee or requiring medical treatment relative to same.  Further, claimant denies that she

experiencing any restrictions or limitations relative to her right knee prior to the June 29, 2006,

accidental injury in the employment of respondents. 

The claimant was referred to Dr. Thomas Rooney, a North Little orthopedic surgeon, by

the attending emergency room physician during the June 29, 2006, visit, for further treatment

relative to her right knee complaint growing out of the accident. (CX. #1, p.1).  Claimant was

initially seen by Dr. Rooney, pursuant to the afore referral, on July 6, 2006.  The claimant’s

complaint was assessed/diagnosed by Dr. Rooney as a torn cartilage.  After providing treatment
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in the form of aspirating 10cc of clear fluid and an injection of Xylocaine, Marcaine and

Celestone, claimant was placed on quadriceps exercises, and provided a release to return to work

on July 10, 2006, by Dr. Rooney. (CX. #1, 2-2A).  

On July 14, 2006, a July 19, 2006, scope was scheduled relative to the claimant’s right

knee.  Office notes of Dr. Rooney reflects that on July 18, 2006, the afore procedure was

canceled by respondent in order to obtain a MRI scan.  The claimant underwent the MRI on July

24, 2006.   On July 24, 2006, Dr. Rooney’s office generated an off-work certificate regarding the

claimant directing her to remain off work from July 10, 2006, through August 1, 2006. (CX. #1,

p. 3).

The radiology report regarding the  July 24, 2006, MRI scan of the claimant’s right knee

disclosed the following impression:

1. Mild joint effusion without Baker’s cyst.

1. Suspected joint surface extension tear involving the posterior
horn of both the medial and lateral meniscus.

1. There is high-grade chondromalacia patella involving both the 
medial and lateral patellar facets.  (CX. #1, p. 3A).

A July 26, 2006, correspondence from Dr. Rooney to respondents regarding the claimant

addressed the results of the MRI scan.  The correspondence reflects, in pertinent part:

As you can see, it shows tears, not only of the medial meniscus, but of
the lateral also, as well as chondromaliacia of the patella.

Let Tootie know that when an arthroscopy is done you naturally look in
all parts of the joint through the same portal and the surgeon does not
really need to know which side to do at the time of the arthroscopy.

It is probably not a good idea to suggest to one doctor’s patient that they
should have used a different doctor.
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I will proceed on with the appropriate care of this patient in spite of the
added expense and confusion. (CX. #1, p. 3B-3C).

During a August 3, 2006, visit to Dr. Rooney claimant relayed complaints regarding her

left knee bought on by the fact that she has shifted her weight to her left side due to the

compensable right knee injury.  While the claimant was questioned regarding the fact her left

knee was examined by Dr. Rooney, the evidence preponderates that at best the left knee

complaints represented a temporary aggravation and compensable consequence of the

compensable right knee injury.  The August 3, 2006, clinic note of Dr. Rooney regarding the

afore reflects, in pertinent part:

Since she has been having so much trouble with the right knee her
left knee is bothering her again.  She had this knee scoped 7 or 8 years
ago and was doing rather well until this episode with her right knee.

On physical examination of the right knee, still mild effusion, tenderness
medially, cannot lick the knee in extension.  Flexion is to -10 degree full
because of discomfort.  In the left knee, slight effusion, tenderness 
medially, full motion.  She has pain with locking it in extension.

Weightbearing x-rays of both knees, on the right shows narrowing of the
lateral and medial compartments.  In the left knee, she has moderate
narrowing of the medial compartment, mild of the lateral compartment 
and mild spurring of the lateral femoral condyle.  On the lateral view,
moderate patellofemoral degenerative changes in the left knee. (CX. #1, p.3E).

It appears, from the medical documents contained in the record, that the only treatment rendered

to the claimant relative to her left knee by Dr. Rooney was that as reflected in the August 3,

2006, clinic note.  

On August 8, 2006, the claimant underwent a partial medial and lateral meniscectomy

and debridement of medial femoral condyle at the Springhill Surgery Center under the care of Dr.

Rooney. (CX. #1, p. 3F-3G).  Office work certificates of August 16, 2006, and August 21, 2006,
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directed the claimant to remain off work through September 11, 2006. (CX. #1, p. 3H-4).  The

claimant underwent physical therapy in Pine Bluff in connection with her injury and

rehabilitation. (CX. #1, p. 4A-5).  

During a September 11, 2006, visit of the claimant Dr. Rooney noted that while her pain

was much better the claimant continued to use a walker because her knee tended to give way. 

The September 11, 2006, clinic note concluded:

She is going to therapy in Pine Bluff.  I think she should continue with
this.  I stressed the importance of her strengthening the quadriceps.  I 
think once her strength is regained her knee won’t give way so easily. 
(CX. #1, p. 4B).

During the September 11, 2006, visit the claimant was released by Dr. Rooney to sedentary duty

at work. (CX. #1, p. 4C).  

The claimant was agin seen by Dr. Rooney on September 27, 2006.  The clinic note

relative to the visit reflects, in pertinent part:

Her right knee is doing pretty well.  She has a little strength in it.  It
still hurts and catches, but nothing like it did before surgery.  Her left
knee is bothering her more.  She thinks she may want to scope it in 
a couple of weeks when her right knee gets stronger.

In her left knee, there is a mild effusion and tenderness medically.

X-rays weightbearing show moderate narrowing of both medial 
compartments and on the left moderate narrowing of the lateral 
compartment with degenerative spurring.  The left knee also exhibits
more patellofemoral degenerative changes than the right one.

She is taking Advil and Ibuprofen.  I gave her a prescription for Hydrocodone,
which she is still using on occasion. (CX. #1, p. 6A).

Dr. Rooney authored an off work certificate directing the claimant to remain off work for four (4) 

weeks at the time of the September 27, 2006, visit. (CX. #1, p. 6).
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When the claimant was again seen by Dr. Rooney on October 30, 2006, he recorded that 

the right knee was still giving out on her frequently.  The October 30, 2006, clinic note further 

reflects: 

She has a mild effusion in her knee.  She also complains of pain and 
swelling in the left knee.

Weightbearing x-rays today show the degenerative changes in both knees,
mor obviously than her previous x-rays.  On the right, shows near obliteration
of the medial compartment and moderate narrowing of the lateral.  On the 
left, again near complete obliteration medially and severe narrowing laterally
with lateral spurs.

The only other alternatives are continued therapy, Visco supplementation
and she understands one day she will need joint replacement.  It does not
appear that the insurance company is interested in providing any further 
treatment for her.  I certainly wouldn’t mind transferring her care to another
doctor, but she would rather come back to me for her care.  The constant 
Negative attitude of the third party does get boring at times. (CX. #1, p. 7A).

It is patently clear from the medical in record that Dr. Rooney deemed the unable to work

or to work without restrictions relative to her compensable June 29, 2006, right knee injury from

the time of his initial contact of July 6, 2006. (CX. #1, p.8, 9,10).  Respondents ceased the

payment of temporary total disability benefits to the claimant on October 12, 2006.   In a

November 8, 2006, correspondence to respondent-carrier, Dr. Rooney relayed:   

It is understood that her left knee is not part of the worker’s comp. 
treatment of the right knee.

When I take standing x-rays of the knees for evaluation of cartilage 
thickness, both knees are done automatically for comparison reasons.

I don’t think we have done anything to treat her left knee, although she
did want to have it scoped after her right knee had resolved, but she was
planning on covering this with her Medicare.

She would like to try Visco supplementation on the right knee.  She is 
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going to need bilateral knee arthroplasties at some time in the future,
probably soon.

She was given the impression by you that I discharged her for [from]
my care, but I don’t see any indication of that in the chart and I don’t 
recall doing it.  I may have sent her back to work with restrictions, but
she was told that she could not return with restrictions.

She is seventy-two years old now and even though she appears younger
she is going to have difficulty returning to her usual occupation. 
(CX. #1, p. 8A-8B).

On December 12, 2006, the claimant was examined by Dr. Charles E. Pearce, Jr., a Little

Rock orthopedic physician, at the request of respondents.  At this juncture it is noted that the

compensability of the claimant’s June 29, 2006, right knee injury is not disputed, nevertheless

Dr. Pearce relayed in his December 12, 2006, report, “there is no mention of a definite on the job

injury she describes to me, but that has apparently been documented”. (CX. #1, p. 11A).  The

December 12, 2006, report of Dr. Pearce relative to the claimant further reflects:

She had arthroscopic partial medial and lateral meniscectomies done on 
08/08/06 by Dr. Rooney.  She was found to have a grade III and IV
chondromaliacia, which is to my reading basicially down the bone
medial and femoral condyle and moderate changes of the patella and 
both of these were treated with debridement.  Despite surgery and some
slight improvement in pain, she has had continued pain and has been 
unable to return to work.  She is also complaining of left knee pain and 
known arthritis.  She would like to go back to work.  She has some family
related obligations and needs the money from work, but simply has not 
been able to return because of pain.  She tells me that she has arthritis 
basically all over and in fact has been treated elsewhere for those types of
problems.

*       *       *

PHYSICAL EXAMINATION:
5'6" and she ambulates with antalgic gait mostly to the left and also has 
somewhat to the right.  She does not use a walking aid.  Right knee, there
is well healed arthroscopic portals.  She has a Baker’s cyst.  There is 
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mild effusion in the knee.  She has pain somewhat out of proportion 
of what we expect with extension and flexion, crepitation throughout 
range of motion and does not allow flexion past about 90 or 100 degrees.
There is no significant appreciable ligamentous laxity, varus or valgus
stressing 0 and 30 degrees.

*      *       *

IMPRESSION:
Continued right knee pain after on the on job injury.  This continued pain
is an exacerbation of an underlying pre-existing problem in my opinion.
The acute part of this was possibly the meniscal pathology and should be
compensated.  The ongoing pain is due to arthritis, which in my opinion is
pre-existing. (CX. #1, p. 11A-11B).

Among the recommendations reflected in the December 12, 2006, report of Dr. Pearce in the

opinion that the claimant had reached maximum medical improvement as of December 12, 2006,

as pertained to the on the job injury with a 5% permanent physical impairment to the right lower

extremity.  The report reflects the opinion of Dr. Pearce that the claimant’s ongoing pain in the

right knee is due to underlying arthritis which would likely eventually result in knee replacement. 

Finally, the December 12, 2006, report reflects relative to the claimant returning to work that the

same would be difficult as far as return to a walking position due to the arthritis.  Dr. Pearce

concludes his December 12, 2006, report:

I do not think that meniscal pathology would have caused her to be
out of work, however, I have signed a permanent restriction of basically
sedentary work only for her, however. (CX. #1, p. 11B).

The claimant was seen by Dr. Rooney on December 18, 2006, relative to her June 29,

2006, compensable right knee injury.  After noting that the claimant has been referred to Dr.

Pearce by the claims adjuster for his opinion and the results of the examination, Dr. Rooney

authored a limited duty release allowing the claimant to return to work sitting only.  (CX. #1,
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p.12-12A).    In a March 15, 2007, correspondence to the clamant’s attorney Dr. Rooney outlined

the course of the claimant’s treatment and rehabilitation in the event she had the knee surgery. 

The March 15, 2007, correspondence concluded:

She should be back to fairly normal activity within two to three months.
I am on the opinion that this lady’s work-related accident injury of 2006 
is greater that 50 % of the cause of the problem she is now having, which
requires a joint replacement surgery that has been recommended. (CX. #1, p.14).

During the claimant’s April 25, 2007, visit Dr. Rooney noted:

Moderate effusion on the right.  This knee measures 3/4 inches larger than
left.  She has full motion with exception of the last two or three degrees of 
extension, extremes of motion are painful.  The knee is stable.  She has good
pulses.

She is anxious to proceed with her knee atrhroplasty one way or the other.
(CX. #1, p. 17).

On April 30, 2007, the parties obtained the deposition of Dr. Rooney.  Regarding his 

finding during the August 8, 2006, arthoscopy of the claimant’s right knee, Dr. Rooney testified:

She had tears of both cartilages, the medial and the lateral.  She 
also had some fissure and fibrillation of the - - by the tibial side of the joint,
which again is degenerative in nature.  She also had degenerative changes in 
the medial femoral condyle, which is on the inner side of the joint of the 
femur, the proximal side with a small area of bone exposed n this area.
(JX. #1, p.8-9).

Dr. Rooney performed a partial medial and lateral meniscectomies and debrided the conyle areas

during the August 8, 2006, procedure.  Dr. Rooney offered that while a simple meniscectomy

will normally result in a one to four weeks recovery period, if there are degenerative changes

present the recovery period is unpredictable. (JX. #1, p. 10).  With respect to the claimant’s

continuing symptoms relative to her right knee following the August 8, 2006, procedure, Dr.

Rooney testified:
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Well, I think when you scope somebody and they have tears
in the menisci and degenerative changes, frequently they don’t overall
get better, or they will get better for a while, and then deteriorate faster.
(JX. #1, p. 12).

The testimony of Dr. Rooney reflects that when the claimant relayed complaints of her right knee 

giving way more frequently during subsequent visits his recommendation included a discussion 

of various alternatives ranging from Visco Supplementation, which is a lubricant injection used 

for arthritis, to knee and joint replacements.  

While noting that the claimant would eventually need joint replacements for both the

right and left knees, Dr. Rooney also observed:

I think at that time, we were having a little trouble with again the
insurance company, and I think they even sent her to another doctor and 
tried to get her to change doctors.  So there was a little bit of difficulty taking
care of her during that period. (JX. #1, p. 13).

Dr. Rooney attributes the off-work slip issued to the claimant during the September 27, 2006, 

visit to both of the claimant’s knees.  In his March 15, 2007, correspondence to claimant’s 

attorney Dr. Rooney expressed the opinion that the claimant’s work-related accidental injury of 

June 29, 2006, was greater than 50% of the cause of problem for which joint replacement surgery 

was recommended.  Regarding the afore, Dr. Rooney testified:

Yeah, I certainly understand that’s debatable.  But she had no
symptoms that I know of and on record of ever having treated for her 
knee.  And she was working a lot of hours and a lot of hard work for 
her age and had no problems until she injured it.  And I realize that the
degenerative changes were there to a certain extent before.  But because
of her date of her history and the fact that trauma will often aggravate
and accelerate the degenerative changes, I think that was more than 50
percent.  I don’t know how you can put a direct figure on that, but had 
she been having trouble all along, I think it would’ve been different.

*        *       *
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Her history and the fact that often when you scope somebody who
has an injury, and you take out a torn cartilage and debride their joint, 
they do accelerate that degenerative changes, which she did on x-rays.
So I think that the injury did contribute a lot to the condition.  (JX. #1, p. 18).

Dr. Rooney opined that either a twisting or pivoting on that leg or squatting could cause the tears 

that he identified in the claimant’s right knee. (JX. #1, p. 19).  The testimony of Dr. Rooney 

reflects that the off work/restricted duty slips issued regarding the claimant were relative to the 

claimant’s knee complaint/injury.

Dr. Rooney disagreed with the assessment of the Dr. Pearce relative to the claimant’s

right knee complaint of ongoing pain as being due to arthritis which was pre-existing.  Dr.

Rooney explained:

No, as I said, I think the injury to her meniscal areas aggravated
her pre-existing problem leading to further degenerative changes.

Well, I don’t think with degenerative changes you’ll see a massive
amount of tearing that I described in her operative report.  She had some
arthritic changes.  I think some of those had to be traumatic.  And as I said
before, that often leads and accelerates the degenerative change. (JX. #1, p. 22).

Dr. Rooney points to the changes observed on the claimant’s x-rays as evidence of the 

acceleration of the degenerative change.  (JX. #1, p. 22).  The testimony of Dr. Rooney reflects,

regarding the claimant’s current medical status and treatment, relative to the June 29, 2006, right

knee injury, that he just waiting to do surgery. (JX. #1, p. 24).

Dr. James W. Marsh and Dr. Kenneth W. Purvis,  Warren family practitioners, have both

served as the claimant’s primary care physician.  The earliest medical report in the record noting

the claimant’s treatment under the care of Dr. Marsh is a October 18, 1993, report of Dr. Jim

Morse reflecting that the claimant had been referred by Dr. Marsh. (RX. #1, p. 17).  While the
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claimant was seen by Dr. Marsh on subsequent occasions, the medical in the record reflects that

between September 30, 2003, and October 15, 2004, she was seen on four (4) separate occasions,

however none of the visists related to complaints relative to either her left or right knee. (RX. #1,

p. 72).  

After a thorough consideration of all of the evidence in this record, to include the

testimony of the witnesses, review of the medical reports and other documentary evidence,

application of the appropriate statutory provisions and case law, I make the following:

FINDINGS

1. The Arkansas Workers’ Compensation Commission has jurisdiction of this claim.

2. On June 29, 2006, the relationship of employee-employer-carrier existed among 

the parties. 

3. On June 29, 2006, the claimant earned wages sufficient to entitle her to weekly 

compensation benefits of $488.00/$366.00, for temporary total/permanent partial disability.

4. On June 29, 2006, the claimant sustained an injury to her right knee arising out of 

and in the course of her employment with respondents.

5. The claimant was temporarily totally disabled for the period beginning June 30, 

2006, and continuing through the end of her healing period, a date to be determined.

6. The treatment recommended by Dr. Thomas P. Rooney, to include a total knee 

replacement on the right, represent reasonably necessary medical treatment in connection with

the claimant’s June 29, 2006, compensable right knee injury.

7. The respondent shall pay all reasonable hospital and medical expenses arising out

of the injury of June 29, 2006.
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8. The respondents have controverted the payment of temporary total disability 

benefits subsequent to October 12,2006, and the payment of medical benefits subsequent to

December 12,2006.

CONCLUSIONS

The claimant sustained a compensable injury to her right knee on June 29, 2006, in the

employment of respondents.  Respondents paid temporary total disability to the claimant through

October 12, 2006, and indemnity benefits to correspond with a 5% permanent physical

impairment to the right lower extremity for the period December 12, 2006 through February 19,

2007.  Claimant contends that she has remained within her healing period and entitled to the

payment of temporary total disability benefits since her June 29, 2006, injury.  Further, claimant

maintains that she is in need of continuing medical treatment as recommended by her treating

physician, Dr. Thomas P. Rooney, and that respondents are liable for the payment of the afore

benefits as well as controverted attorney fees.  Respondents take the position that the claimant

has been provided all appropriate benefits to which she is entitled as a result of her work-related

injury. 

The present claim is one governed by the provisions of Act 796 of 1993, in that the

claimant asserts entitlement to additional workers’ compensation benefits as a result of an injury

having been sustained subsequent to the effective date of the afore provision.  There is not a

dispute regarding the compensability of the claimant’s June 29, 2006, right knee injury.  While it

is clear from a review of the evidence in the record, to include the clamant’s prior medical

records, that the claimant has sustained various injuries over her life time requiring medical

treatment, there is no evidence to reflects that she sought, required or received medical treatment
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relative to her right knee in close proximity to the June 29, 2006, compensable injury in the

employment of respondent.  Indeed, aside from a reported fall on both knees within the course

and scope of her employment on March 17, 1996, with a primary claim for injury to her spine,

the voluminous medical records do not reflect the involvement of claimant’s right knee regarding

medical treatment prior to the June 29, 2006, compensable injury suffered in the employment of

respondents.

In workers’ compensation law, the employer takes the employee as he finds him, and

employment circumstances that aggravate pre-existing conditions are compensable.  Heritage

Baptist Temple v. Robinson, 82 Ark. App. 460, 120 S.W.3d 150 (2003).  And aggravation of a

pre-existing non-compensable condition by a compensable injury is itself compensable, since and

aggravation is a new injury resulting from an independent incident. Id.

In the instant claim the claimant sustained a specific injury, identifiable by time and place

of occurrence, and any argument relative to major cause is misplaced with respect to her claim

for additional medical treatment or temporary total disability benefits.  In Farmland Insurance

Company v. DuBois, 54 Ark. App. 141, 145, 923 S.W.2d 883, 885 (1996), the Arkansas Court of

Appeals relayed:

Ark. Code Ann. §§ 11-9-102 (5)(F)(i) & (ii) provide that when an employee
is determined to have a compensable injury, the employee is entitled to 
medical and temporary disability as provided by this chapter.  It goes on 
to specifically provide that if any compensable injury combines with a pre-
existing condition, permanent benefits shall be payable only if the compensable
injury is the major cause of the permanent disability or need for treatment.
Therefore, when a claimant who has sustained a compensable injury is
seeking permanent disability benefits there is a requirement to prove that 
the compensable injury is the major cause of the permanent disability.  In 
the case, appellee was only seeking medical benefits and temporary total
disability.  Therefore, appellant’s argument is misplace.  
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The claimant’s authorized treating physician relative to her June 29, 2006, compensable

right knee injury is Dr. Thomas P. Rooney, a North Little Rock orthopedic surgeon.  The

claimant has not been released to return to her regular job duties without restrictions since her

June 29, 2006, compensable injury by her treating physician.  Further, the claimant has not

returned to work since the June 29, 2006, compensable injury.  The uncontroverted testimony in

the record reflects that respondent did not have or provide work for the claimant within the

medical restriction of her limited duty releases.

Ark. Code Ann. §11-9-102 (13) defines the healing period as that period for healing of an

injury resulting from an accident.  The appellate courts of Arkansas have interpreted the afore

language to mean that the healing period ends when the employee is as far restored as the

permanent character of the injury will permit. High Capacity Products v. Moore, 61 Ark App. 1,

962 S.W.2d 831 (1998).   The claimant’s compensable June 29, 2006, right knee injury is a

scheduled injury pursuant to Ark. Code Ann. §11-9-521.  An employee who suffers a scheduled

injury is to receive temporary total or temporary partial disability benefits during her healing

period or until she returns to work.  Wheeler Construction Company v. Armstrong, 73 Ark. App.

146, 41 S.W.3d 833 (2001).  

In the instant claim, Dr. Rooney has recommended further treatment relative to the

claimant’s compensable injury to include Visco supplementation and joint replacement surgery. 

Accordingly, the claimant is not as far restored at the permanent character of the injury will

permit.  The claimant has sustained her burden of proof by a preponderance of the evidence that

she remains within her healing period, has not returned to work, and is entitled to corresponding

temporary total disability benefits until such time as the afore is achieved.  Respondents have
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controverted the payment of temporary total disability benefits subsequent to October 12, 2006.

Ark. Code Ann. §11-9-508 (a) mandates that the employer provide such medical services

as may be reasonably necessary in connection with the employee’s injury. Cox v. Klipsch &

Associates, 71 Ark. App. 433, 30 S.W.3d 764 (2000).  Whether a medial procedure or device is

reasonable and necessary treatment is a question of fact. Id.  The instant claim, respondents had

to take the claimant as they found her, and the compensable injury that she suffered is a factor in

her need for additional surgery, to include total joint replacement. Williams v. J & L Janitorial,

Inc., 85 Ark. App. 1, 145 S.W.3d 383 (2004).  The claimant has sustained her burden of proof by

a preponderance of the evidence that further medical treatment, as recommended by her

authorized treating physician, is reasonably necessary in connection with her June 29, 2006,

compensable right knee injury.  Respondents have controverted the claimant’s entitlement to

further medical treatment subsequent to December 12, 2006.

AWARD

Respondents are herein ordered and directed to pay to the claimant temporary total

disability benefits as the weekly compensation benefits rate of $488.00, for the period June 30,

2006, and continuing through the end of her healing period, a date to be determined as a result of

her compensable June 29, 2006, right knee injury.  Said sums accrued shall be paid in lump

without discount.  Respondents may claim credit for sums heretofore paid toward the afore

obligation, to include those benefits characterized as permanent partial disability benefits.

Respondents are further ordered and direct to pay all reasonably necessary medical,

hospital, nursing and other apparatus expenses growing out of the claimant’s compensable injury

of June 29, 2006, to include treatment measures recommended by the claimant’s authorized
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treating physician, Dr. Thomas P. Rooney, as well as medical milage.

Maximum attorney fees are herein awarded to the claimant’s attorney on the controverted

indemnity benefits herein awarded, pursuant to Ark. Code Ann. §11-9-715.

This award shall bear interest at the legal rate pursuant to Ark. Code Ann. §11-9-809,

until paid.

Matters not addressed herein are expressly reserved.

IT IS SO ORDERED.

________________________________________________
 Andrew L. Blood, ADMINISTRATIVE LAW JUDGE


