
BEFORE THE ARKANSAS WORKERS’ COMPENSATION COMMISSION
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HAMPTON SCHOOL DISTRICT,
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Hearing conducted before ADMINISTRATIVE LAW JUDGE MARK
CHURCHWELL, in El Dorado, Union County, Arkansas.

The claimant was represented by HONORABLE KENNETH E.
BUCKNER, Attorney at Law, Pine Bluff, Arkansas.

The respondents were represented by HONORABLE MELISSA ROSS,
Attorney at Law, Little Rock, Arkansas.

STATEMENT OF THE CASE

A hearing was held in the above-styled claim on

November 16, 2006 in El Dorado, Arkansas.  A prehearing

order was entered in this case on August 14, 2006.  This

prehearing order set out the stipulations offered by the

parties and outlined the issues to be litigated and resolved

at the present time.  A copy of this prehearing order was

made Commission’s Exhibit No. 1 to the hearing record.  

The following stipulations were submitted by the

parties in the prehearing order and are hereby accepted:

1. The Arkansas Workers’ Compensation Commission has

jurisdiction of this claim.
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2. The employee/employer/carrier relationship existed

at all relevant times, including March 27, 2006.

3. The claimant earned an average weekly wage of

$350.40, entitling her to a compensation rate of

$234 for total disability benefits and $175 for

permanent partial disability benefits.

4. The respondents controvert this claim in its

entirety.  

By agreement of the parties, the issues to be litigated

and resolved at the present time were limited at the hearing

to the following:

1. Whether the claimant sustained a compensable

injury to her neck or her low back.

2. Whether the claimant is entitled to temporary

total disability benefits and medical treatment.

3. Whether the claimant gave sufficient notice of her

injury.

4. Attorney’s fees.

The record consists of the November 16, 2006 hearing

transcript, and Dr. Schlesinger’s January 18, 2007

deposition which I have “blue-backed” to designate as part

of the record.  
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DISCUSSION

1. Admissibility Of Respondents’ Proffered Exhibit No. 3

The claimant objects to the admissibility of a written

document which appears to be a transcript of a conversation

between the claimant and Ann Goodbar with Risk Management

Resources.  The claimant objects to admissibility on the

grounds of lack of proper authentication.  I note that the

Arkansas Supreme Court has previously explained in St. Paul

Ins. Co. v. Touzin, 267 Ark. 539, 592 S.W.2d 447 (1980):

First, the compensation law provides that the
Commission is not bound by technical rules of
evidence or procedure, but may "conduct the
hearing in a manner as will best ascertain the
rights of the parties." [Citation omitted].
Professor Larson discusses at length the cases
construing such provisions in workers'
compensation statutes. He concludes that the
factfinders are expected to adhere to basic rules
of fair play, such as recognizing the right of
cross examination and the necessity of having all
the evidence in the record. On the other hand, a
compensation commission undoubtedly has expertise
much superior to that of a jury in the weighing of
testimony and should therefore be left to
determine the probative value of hearsay testimony
and other proof that might not be admissible in a
court of law. Larson, Workmen's Compensation Law,
79.00 and 79.80 79.84 (1976).

In the present case, the respondents did not attempt to

establish at the hearing the authenticity of the recorded

statement through the testimony of the claimant, Ms.

Goodbar, the transcriber of the recorded interview or any
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other witness with knowledge of its authenticity.  In

addition, I do not see any indication from the document

itself that this would appear to be a document normally

subject to any type of self-authentication.  Absent a

stipulation to admissibility, or in the alternative any

evidence to establish the authenticity of the statements

proffered as a recorded interview, I find that fair play

dictates that the document be excluded from the hearing

record.  The recorded interview in Respondents’ proffered

exhibit number 3 will not be considered in rendering a

decision in this case.  

2. Claimant’s Alleged Compensable Injury To Her Neck And
Back

The claimant contends that she sustained a compensable

low back injury and a compensable neck injury while lifting

a trash can and mopping on March 27, 2006.  To prove the

occurrence of a compensable injury as a result of a specific

incident which is identifiable by time and place of

occurrence, the claimant must establish by a preponderance

of the evidence: (1) that an injury occurred arising out of

and in the scope of employment; (2) that the injury caused

internal or external harm to the body which required medical

services or resulted in disability or death; (3) that the
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injury is established by medical evidence supported by

objective findings, as defined in Ark. Code Ann. § 11-9-

102(16); and (4) that the injury was caused by a specific

incident and is identifiable by time and place of

occurrence.  Mikel v. Engineered Specialty Plastics, 56 Ark.

App. 126, 938 S.W.2d 876 (1997).  

The claimant was employed as a custodial worker by

Hampton Public Schools for approximately 20 years.  On March

27, 2006, the school was in Spring Break, and the claimant,

a custodian, was working with other custodians, to clean a

floor.  The claimant testified she lifted a trash can and

felt a pain in the lower part of her back when she bent

down.  The claimant testified that while using a mop, she

began to feel a bad pain in the left side of her lower back

and in her left leg.

The claimant eventually stopped work early, clocked out

and drove to her daughter’s house near the school.  Her

daughter drove the claimant to the emergency room in Camden

where she was treated for lower back pain and released.  The

claimant testified that she told the ER nurse in Camden that

she had left work and that she had injured herself at work

[T.  24-25].  The claimant also testified that she is sure

she told the ER doctor that it happened at work, but that
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she did not recall whether she mentioned the trash can. [T.

41] The claimant testified that she did not remember ever

just having back problems before March of 2006.  The

claimant testified that she had experienced previous back

problems with the kidney and with urinary track infections.

[T. 44-45] The claimant testified that the doctor usually

got a urine test and sometimes an x-ray when she went in

previously for urinary tract infections.  The claimant

testified that her symptoms improved with medicine after

visiting a doctor on March 14, 2006, and she did not have to

go back. [T. 28]  The claimant testified that her back pain

was different on March 27, 2006. [T. 26]

The claimant testified that she cannot remember when

she told anyone at school that she had hurt her back at

work. [T. 53]  The claimant testified that, when she went to

get workers’ compensation paperwork at the school from Ms.

Rhinehart in April of 2006, the claimant did not believe

that Ms. Rhinehart asked her what happened. [T. 52-53]

After comparing the claimant’s testimony to her medical

records, and the testimony of Ms. Rhinehart and Dr.

Schlesinger, I do not find the claimant’s testimony

credible.  Contrary to the claimant’s account that she told

the ER nurse and doctor that she hurt herself at work on
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March 27, 2006, the records from the Ouachita County Medical

Center Emergency Department on March 27, 2006 make no

mention of a work related injury.  To the contrary, this

report indicates that the claimant’s symptoms had onset

“last wk”, that she had been diagnosed with a kidney

infection, and that it had started back this morning.  [C.

Exh. 1 p. 1] In addition, a document entitled “Initial Pain

Assessment” from “Cabun Rural Health Services, Inc.” dated

March 14, 2006, 13 days before the March 27, 2006 ER visit,

indicates that the claimant was experiencing pain level “10"

on a scale of 1 to 10, and that the body site was “back &

hip”. [R. Exh. 1 p. 25] Contrary to the claimant’s testimony

that she experienced back complaints only in conjunction

with urinary tract infections or kidney problems before

March 27, 2006, I count fourteen references to back problems

in the claimant’s medical records between January 15, 1990,

and March 14, 2006, and only four references to the urinary

tract during that same period.

Contrary to the claimant’s testimony that Ms. Rhinehart

did not ask the claimant in April of 2006 what happened, Ms.

Rhinehart credibly testified that Ms. Rhinehart asked the

claimant how and when the claimant hurt her back as Ms.

Rhinehart tried to fill out Ms. Rhinehart’s forms, and the
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claimant told Ms. Rhinehart at that time that the claimant

did not remember how or when she hurt her back. [T. 58]

Finally, Dr. Schlesinger testified that the symptoms

for the claimant’s disc herniation in her neck include

stiffness of the arms and legs, numbness down the arms,

tingling and electric shocks.  Dr. Schlesinger testified

that the claimant told him these problems started with a

work injury on March 27, 2006. [Schlesinger Depo. p. 17] 

However, the medical reports from March, April and May of

2006, do not contain any reference to these symptoms, and

even the claimant acknowledged that she did not experience

any neck complaints until a few months later. [T. 35] Dr.

Schlesinger also indicated that if the claimant’s complaint

for her low back was there a week before March 27, 2006, her

work injury probably had nothing to do with her condition.

[Schlesinger Depo. p. 14]

Because I do not find credible the claimant’s testimony

that she experienced a new type of pain while lifting a

trash can and mopping, the claimant has failed to establish

by a preponderance of the evidence that she sustained a new

injury at work on March 27, 2006.  The preponderance of the

credible evidence establishes that she instead experienced a

recurrence on March 27, 2006 of back pain which was
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documented on March 14, 2006, thirteen days before the

alleged work injury to the low back.  Since I find that the

claimant provided Dr. Schlesinger an inaccurate history

regarding both her neck and her low back, I also find that

the claimant has failed to establish any causal connection

between her work on March 27, 2006 and her cervical disk

related problems which became symptomatic several months

thereafter. 

FINDINGS OF FACT AND CONCLUSIONS OF LAW

1. The Arkansas Workers’ Compensation Commission has

jurisdiction of this claim.

2. The employee/employer/carrier relationship existed

at all relevant times, including March 27, 2006.

3. The claimant earned an average weekly wage of

$350.40, entitling her to a compensation rate of

$234 for total disability benefits and $175 for

permanent partial disability benefits.

4. The respondents controvert this claim in its

entirety.  

5. The claimant has failed to establish by a

preponderance of the credible evidence that she

sustained either a low back injury or a neck

injury on March 27, 2006 as she contends.
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6. A preponderance of the credible evidence

establishes that the low back problems which the

claimant experienced on that day were a recurrence

of a preexisting low back condition.

7. The preponderance of the evidence establishes that

the claimant’s neck problems became apparent

several months after March 27, 2006 and are in no

way causally related to her work activities on

that date.

ORDER

For the reasons discussed herein, this claim must, and

hereby is, respectfully denied. 

IT IS SO ORDERED.

__________________________
MARK CHURCHWELL
Administrative Law Judge


