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CHARLES PERRYMAN, EMPLOYEE CLAIMANT

CLEAN TECH VENTURES, INC., 
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OPINION FILED NOVEMBER 26, 2007

Hearing conducted before Administrative Law Judge S. Dale Douthit in Little Rock,

Pulaski County, Arkansas.

Claimant was represented by Mr. Steven McNeely, Attorney at Law, Little Rock,

Arkansas.

Respondent No. 1 was represented by Mr. Andy L. Caldwell, Attorney at Law, Little

Rock, Arkansas.

Respondent No. 2 was represented by Ms. Judy Rudd, Attorney at Law, Little Rock,

Arkansas.

STATEMENT OF THE CASE

On August 30, 2007, the above captioned claim came on for a hearing in Little

Rock, Arkansas.  A prehearing conference was conducted on June 14, 2007, and a

Prehearing Order was entered that same day.  A copy of the June 14, 207, Prehearing

Order was marked as “Commission Exhibit 1” and made a part of the record without

objection, subject to any modifications made at the full hearing.

At the full hearing, the claimant and Respondent No. 1 stipulated to the
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following:

1) The Arkansas Workers’ Compensation Commission has jurisdiction of

this claim.

2) The employee-employer-carrier relationship existed at all relevant times,

including September 23, 2006.

3) All issues related to permanency, vocational rehabilitation, and/or wage

loss are reserved.

4) Claimant’s average weekly wage was $190.00 per week, which would

entitle the claimant to a compensation rate of $127.00 per week for both

temporary total disability and permanent partial disability.

The parties agreed at the full hearing the following issues would be presented

for determination:

1) Whether the claimant sustained a compensable low back injury by

specific incident on September 23, 2006.

2) If compensability is overcome, whether the claimant is entitled to all

associated medical treatment, TTD benefits from September 24, 2006, to

a date to be determined, and/or attorney’s fees.

3) Notice defense.

At the full hearing, claimant contended that on September 23, 2006, while

performing employment services, he fell into a pit injuring his back.  The claimant

contended he reported the incident and the injury, but was refused treatment by his

employer.  The claimant contends that the treatment he has sought from Dr. Wilson

and Dr. Saer, including the proposed surgery, is both reasonable, necessary, and
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related to a specific incident accident at work and should have not been controverted

by the respondents.  The claimant contended he is unable to return to his job, is still

within his healing period and temporarily totally disabled since the date of injury.  The

claimant contends his attorney is entitled to a controverted attorney’s fee on all

disability benefits awarded.

Respondent No. 1 contended at the full hearing that the claimant did not sustain

an accidental injury causing physical harm arising out of or in the course of his

employment which required medical services or his ultimate disability.  Respondent

No. 1 contended the treatment the claimant sought and received from Dr. Wilson is

not reasonable, necessary, or related to the claimant’s alleged incident at work. 

Respondents affirmatively assert the notice defense.

Respondent No. 2 stated that they had no contentions regarding the issues

outlined herein.

FINDINGS OF FACT AND CONCLUSIONS OF LAW

After reviewing the record as a whole, to include medical reports, documents,

and other matters properly before the Commission and having had an opportunity to

hear the testimony of the witnesses and to observe their demeanor, the following

findings of fact and conclusions of law are hereby made in accordance with A.C.A. §

11-9-704:
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1) The Arkansas Workers’ Compensation Commission has jurisdiction of

this claim.

2) The parties’ stipulations outlined herein are reasonable and are hereby

accepted as fact.

3) The claimant has proven by a preponderance of the evidence that on

September 23, 2006, he sustained a compensable aggravation to his

lumbar back at the L4-5 level which arose out of and in the course of his

employment at a time that he was providing employment services to his

employer, Respondent No. 1.

4) Respondent No. 1 was not notified of the claimant’s injuries until

December 19, 2006, and as such are not responsible for any workers’

compensation benefits regarding the claimant’s back prior to

December 19, 2006.

5) The claimant has proven by a preponderance of the evidence that he was

temporarily totally disabled for the period of December 19, 2006, to a

date to be determined as a result of his compensable aggravation on

September 23, 2006, and the notice defense.

6) Claimant has proven by a preponderance of the evidence that all medical

treatment related to his low back and contained in the record herein after

September 23, 2006, was reasonable, necessary, and related to his

compensable injury; however, based on the notice defense Respondent

No. 1 is responsible for all treatment contained in the record regarding

claimant’s back after December 19, 2006, including, but not limited to

the surgery now recommended by Dr. Wilson.

7) Claimant is entitled to the maximum statutory attorney’s fees.

DISCUSSION

A. HISTORY

The claimant, age 32, worked at the 8090 Baseline Road location of Clean
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Tech Ventures, Inc., on September 23, 2006.  A part owner of Clean Tech Ventures,

Inc., on September 23, 2006, was Mr. Allen Buckler.  Mr. Buckler testified that the

8090 Baseline Road location has both a carwash and quick lube.  Mr. Buckler testified

that claimant was not to be working at the quick lube site on September 23, 2006;

however, the claimant testified he was working at both the carwash and the quick lube

on September 23, 2006, at the request of his supervisor.

It is undisputed that on September 23, 2006, the claimant fell on the quick lube

side of the Baseline Road location.  At the time of his fall, the claimant testified that

only his pride was hurt:

Q Yet, when you were asked about it, you only said you hurt your

pride?

A Yes, sir.

(T. pg. 53, lines 17-19).

The claimant testified that his back continued to hurt after his fall of

September 23, 2006, and ultimately he sought medical treatment from Dr. John

Wilson on September 26, 2006.  (R. Ex. 3, pg. 361).  Dr. Wilson’s September 26,

2006, report states “Exam revealed a large ecchymosis over the upper buttocks on the

left.”  Dr. Wilson prescribed the claimant Decadron/Celestone Tab Pack, Celebrex and

Robaxin; and recommended that claimant return if he did not improve.  Still with back

pain the claimant returned to Dr. Wilson on November 15, 2006, and Dr. Wilson
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recommended an MRI of the claimant’s lumbar spine.

The claimant’s November 21, 2006, MRI of the lumbar spine revealed a disc

extrusion at the L4-5 level that caused “mass effect on the left L5 nerve root.”  (R. Ex.

3, pg. 366).  After reviewing the MRI, Dr. Wilson opined that claimant needed

surgery.  (R. Ex. 3, pg. 368).  It must be noted that the medical records show the

claimant had significant health problems prior to the September 23, 2006, fall,

including but not limited to back injuries in both 1996 and 2000/2001.

The claimant testified that it was some two weeks to a month after his

September 23, 2006, fall before he requested medical treatment from his employer:

Q When did you ask somebody for medical treatment for your low

back the first time?

A I think it was a couple of weeks after that or so – or well,

actually, it was about a month after that.  I can’t explain it – or I

think it’s two weeks.  I had called several times, just saying that,

you know, hey, I wasn’t – I wasn’t taking recovering very well,

and – and it looks like it’s going to take a little bit more time,

because I was – actually went to – I made a phone call, that

Monday, to John Wilson and told him that I fell and I’m – I was

pretty bruised up; I needed him to, you know, probably look at

this.  And so he said, “Can you come in on the 23rd?” and I did.

(T. pp. 35-36, lines 21-25, 1-7).

However, Mr. Carl Harbin, the manager of the quick lube, testified it was six

months after the incident before he learned Mr. Perryman was claiming he was injured

on the job as a result of his September 23, 2006, fall.  (JX. 1, pg. 8, lines 20-22).
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Respondent No. 1 assert that the claimant was not performing employment

services at the time of his undisputed fall; that if employment services were being

performed, that the claimant had no objective signs of new injuries and that claimant’s

current need for treatment is due to preexisting conditions.  Respondent No. 1 also

assert that notice defense.

B. ADJUDICATION

Arkansas Code Annotated § 11-9-102(4)(A) defines compensable injury as an

accidental injury causing external or internal physical harm to the body or accident

injury to prosthetic appliances, including eyeglasses, contact lenses, or hearing aids,

arising out of and in the course of employment and which requires medical services or

results in disability or death.  An injury is “accidental” only if it is caused by a specific

incident and is identifiable by time and place of occurrence.  A compensable injury

must be established by medical evidence supported by objective findings. A.C.A. §

11-9-102(4)(D).  The claimant’s burden of proof shall be a preponderance of the

evidence. A.C.A. § 11-9-102(4)(E)(i).  If claimant fails to establish by a

preponderance of the evidence any of the requirements for establishing the

compensability of the injury alleged, he fails to establish the compensability of the

claim, and compensation must be denied.

When addressing the elements of compensability as outlined above, it is the
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exclusive function of the Commission to determine the credibility of the witness. 

Johnson v. Riceland Foods, 47 Ark. App. 71, 884 S.W.2d 626 (1994).  At the onset of

this discussion regarding compensability it must be noted that I did not find the

claimant to be a credible witness.  Rather than list each inconsistency in the claimant’s

testimony, I will refer to the claimant’s responses to interrogatories found at

Respondents’ Exhibit 6 and Respondents’ Exhibit 7, and the claimant’s testimony

contained in pages 54 through 68 of the transcript.  Those fourteen pages in the

transcript contain numerous inconsistent statements and outright omissions in the

discovery process.  I found the claimant’s testimony should be given little weight and

primarily base this decision on the medical evidence and other witness testimony.

The first issue to address is Respondent No. 1's assertion that the claimant was

not performing employment services at the time of his September 23, 2006, fall.  The

test for determining whether an employee was acting within the course and scope of

his employment at the time of injury is whether the employee is carrying out the

employer’s purpose or advancing the employer’s interest directly or indirectly. 

Pilgrim’s Pride Corp. v. Baldarena, 54 Ark. App. 92, 923 S.W.2d 290 (1996).

If it were not for the testimony of Mr. Allen Buckler and Mr. Carl Harbin, I

would doubt whether the claimant was even actually working for Clean Tech Ventures

on September 23, 2006, due to the lack of claimant’s credibility.  However, Mr.
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Buckler testified that the claimant was working at the carwash location for Clean Tech

Ventures on September 23, 2006:

Q Okay.  Now, you were there on the 23rd.  Do you remember

which location Mr. Perryman was working at then?

A He was – I believe his schedule – he was at the car wash location. 

I was – I can remember being surprised to see him there, because

I knew he had been feeling  very, very bad.  And Andre – when

somebody doesn’t show up, then Andre has – Mr. McGee has a

responsibility to clean up the car wash.  And so anytime, you

know, those people show up, it makes life a lot easier for – for

Andre.  But I can remember being surprised he was feeling good

enough to come in, but, you know, I know he needed to work,

and so that was – that was fine.

(T. pg. 23, lines 15-25).

Mr. Harbin testified that he actually saw the claimant working at the Clean

Tech Ventures, Inc., carwash on September 23, 2006.  (JX. 1, pg. 7, lines 11-13).

Respondent No. 1 argued that since the claimant was supposed to be at the

carwash and not the quick lube that he was not performing employment services at the

time of his fall.  However, Mr. Harbin, the quick lube manager, testified that the

claimant would commonly work at various entities and sites.  (JX. 1, pg. 6, lines 15-

17).  Mr. Harbin also testified that carwash employees would walk over to the quick

lube for breaks or to see the owner, as the quick lube and the carwash were separated

by only fifty yards:

Q How far of a walk is it from the lube over to the car wash?
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A 50 yards.

Q Do car wash employees sometimes walk over to the lube?

A Yes, sir, all the time.  That’s where we kept refreshments like

sodas and bottled water; and out building is air conditioned and

has heat, and the car wash doesn’t.

(T. JX. 1, pg. 5, lines 21-25, pg. 6, line 1).

Mr. Harbin also testified that employees of the carwash would generally come

over to the lube if the owner, Mr. Buckler, was there.  The witnesses testified that on

September 23, 2006, Mr. Buckler was at the lube.  Whether the claimant was at the

lube to work on September 23, 2006, as he testified, there to see the owner, or there to

get a refreshment; I find that claimant was within the course and scope of his

employment on September 23, 2006.  The witnesses leave little doubt the claimant

was working for Clean Tech on September 23, 2006, and all parties agree the claimant

fell on Clean Tech premises on September 23, 2006.

I have found that the claimant was performing employment services on

September 23, 2006, and the parties agree the specific incident of the fall occurred on

Clean Tech premises on September 23, 2006.  The next element of compensability to

explore is whether the claimant’s injury can be established by medical evidence

supported by objective findings.  

Respondent No. 1 argues that the claimant had preexisting back problems, and
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those preexisting problems are the reasons for the claimant’s now recommended

surgery rather than the fall on September 23, 2006.  The medical evidence does show

that the claimant had significant back problems prior to September 23, 2006.  The

records show the claimant had a lumbar laminectomy at L5/S1 prior to September 23,

2006, and a broad-based central disc extrusion at L4/5 associated with mild central

thecal sac effacement.  (RX. 3, pg. 246).

It is the prior diagnosis of L4/5 disc extrusion that respondents argue is the

same condition for which surgery is now recommended.  (RX. 3, pg. 246).  However,

in this instance we have the benefit of a lumbar MRI taken on April 27, 2005, and

then a post September 23, 2006, lumbar MRI that shows a significant difference.  In

fact, the MRI report from November 21, 2006, compares both MRI’s.  The impression

from the second MRI states “Compared to a study of 4/27/2005, the previously-noted

central disc extrusion at L4/5 has further extruded interiorly into the left and midline

nearly to the level of the L5/S1 disc, causing mass effect on the left L5 nerve root.” 

(RX. 3, pg. 366).

Here, it is clear that claimant had a prior disc extrusion at L4/5; however, it is

also clear that there has been a significant change in that extrusion.  It is well settled

that employment circumstances that aggravate preexisting conditions are

compensable.  Heritage Baptist Temple v. Robinson, 82 Ark. App. 460, 120 S.W.3d
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150 (2003).  An aggravation is a new injury resulting from a independent incident. 

Farmland Ins. Co. v. DuBois, 54 Ark. App. 141, 923 S.W.2d 883 (1996).

The medical records show that on September 26, 2006, three days after the

claimant’s fall, claimant was seen by Dr. Wilson for a back problem resulting from a

fall.  Dr. Wilson’s reports also show the claimant had a large bruise above the

buttocks.  Even Mr. Buckler testified that his understanding of the claimant’s fall was

that he “hit real hard on his – or his tail end.”  (T. pg. 24, lines 17-21).  The admittedly

hard fall must have been significant enough that Ms. Harbin thought the claimant

might need medical treatment because she asked the claimant if he needed a doctor:

I asked him at that time if he was okay.  He said yes, that the only

thing that was hurt on him was his pride.  I said, “Are you sure?”

because the doctor’s office is just a quarter of a mile down the street.

(JX. 2, pg. 7, lines 7-10).

The undisputed hard fall the claimant took on September 23, 2006, together

with the bruising noted by Dr. Wilson, and the MRI comparisons; lead this examiner

to find that claimant suffered a compensable aggravation of his low back at the L4/5

level by a specific incident on September 23, 2006, while performing employment

services.  In making this determination, I do not disregard the claimant’s previous

L4/5 diagnosis of disc extrusion, but do note that when the diagnosis was first made

there was no recommendation for surgery.  Even Dr. Schlesinger in his October 31,
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1996, report found a problem at L4/5 but stated there was nothing where surgery was

needed.  (RX. 4, pg. 11).  It seems the mass effect on the L5 root is the reason Dr.

Wilson now recommends surgery and it is the further extrusion of the L4/5 disc that

has caused the nerve root problem.  Even the October 26, 2000, myelogram CT

showed an L4/5 bulge but stated “no evidence of nerve root impingement.”  (RX. 5,

pg. 15).  I find the claimant’s fall on September 23, 2006, aggravated the claimant’s

L4/5 disc and caused further extrusion of the disc.  Therefore, even though the

claimant did have a preexisting condition at L4/5, it does not alleviate Respondent No.

1's liability in this claim because the claimant’s employment related fall aggravated

and further damaged the claimant’s L4/5 disc.  The MRI of November 21, 2006, along

with Dr. Wilson’s September 26, 2006, report of bruising clearly show medical

evidence of an injury supported by objective findings.  I find that claimant has proven

by a preponderance of the evidence all the elements of compensability outlined herein,

and I find that claimant sustained a compensable aggravation of his back at L4/5 on

September 23, 2006, while working for Clean Tech Ventures, Inc.

Respondent No. 1 affirmatively raised the notice defense. Arkansas Code

Annotated § 11-9-701 provides at (a)(1) “unless an injury either renders the employee

physically or mentally unable to do so, or is made known to the employer immediately

after it occurs, the employee shall report the injury to the employer on a form
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prescribed or approved by the Workers’ Compensation Commission and to a person or

at a place specified by the employer, and the employer shall not be responsible for

disability, medical, or other benefits prior to receipt of the employee report of 

injury… .”

In the case at hand, it is clear the claimant did not think he was injured at the

time of the fall.  As already recited herein, claimant testified the only thing injured at

the time of the fall was his pride.  Claimant then testified it was anywhere between

two weeks to a month after the fall before he notified anyone at his employment about

a possible injury.  Carol Harbin testified she was not notified until nearly eight months

after the fall that the claimant was alleging an injury.  Mr. Carl Harbin testified he was

not notified until six months after the fall that claimant was alleging an injury.  My

review of the medical records show that on December 19, 2006, Ortho Arkansas filed

a workers’ compensation form listing the carrier in this matter, Companion, and noted

a claim number and adjuster name.  (RX. 3, pg. 373).  I find that for Respondent No. 1

to claim lack of notice after December 19, 2006, would be disingenuous.  However, I

do find that Respondent No. 1 prevails on their notice defense up to December 19,

2006, and therefore Respondent No. 1 shall not be liable for any workers’

compensation benefits prior to December 19, 2006, regarding the claimant’s

September 23, 2006, compensable injury.
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The claimant requests Respondent No. 1 be responsible for all medical

treatment after September 23, 2006, related to the claimant’s back including but not

limited to the surgery now recommended by Dr. Wilson.  Employers must promptly

provide medical services which are reasonably necessary for treatment of

compensable injuries. A.C.A. § 11-9-508(a).  What constitutes reasonably necessary

medical treatment is a question of fact for the Commission.  Air Compressor Eqpt. v.

Sword, 69 Ark. App. 162, 11 S.W.3d 1 (2000).

I find the medical treatment contained in the record after September 23, 2006,

with regard to the claimant’s back to be reasonable, necessary, and related to the

claimant’s compensable aggravation back injury on September 23, 2006, by a

preponderance of the evidence.  However, in light of the notice defense raised by

Respondent No. 1, Respondent No. 1 is only responsible for medical treatment related

to the claimant’s low back after December 19, 2006.  Respondent No. 1 is responsible

for all medical treatment contained in the record related to the claimant’s back after

December 19, 2006, including, but not limited to, the surgery now recommended by

Dr. Wilson.

Claimant requests temporary total disability benefits associated with his

September 23, 2006, compensable injury from September 24, 2006, to a date yet to be

determined.  Temporary total disability benefits for unscheduled injuries is that period
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within the healing period in which the claimant suffers a total incapacity to earn

wages.  Ark. State. Hwy. & Transp. Dept. v. Breshears, 272 Ark. 244, 613 S.W.2d 392

(1981).  The healing period ends when the underlying condition causing the disability

has become stable and nothing further in the way of treatment will improve that

condition.  Mad Butcher, Inc. v. Parker, 4 Ark. App. 124, 628 S.W.2d 582 (1982). 

Clearly, the claimant is still within his healing period because the surgery

recommended by Dr. Wilson was never completed.  Dr. Wilson also opined that the

claimant was unable to work since December 6, 2006, due to his on-the-job injury of

September 23, 2006.  (RX. 3, pg. 369).  Since Dr. Wilson has treated the claimant

from the onset of the compensable aggravation, I give great weight to Dr. Wilson’s

opinion regarding the claimant’s ability to work.  Having satisfied the requirements

for TTD under Breshears, I find the claimant is entitled to TTD benefits.  However,

pursuant to the notice defense discussed herein, I find that claimant is entitled to TTD

benefits from December 19, 2006, to a date yet to be determined, plus the maximum

statutory attorney’s fees.

AWARD

Respondent No. 1 is herein ordered and directed to pay the claimant temporary

total disability benefits at the stipulated rate of $127.00 per week, for the period

commencing December 19, 2006, and continuing to a date to be determined as a result
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of the compensable injury sustained on September 23, 2006.  Said sums accrued shall

be paid in lump sum without discount.

Respondent No. 1 is further ordered and directed to pay for all medical

treatments contained in the record related to the claimant’s low back that was received

by the claimant after December 19, 2006, including but not limited to the surgery now

recommended by Dr. Wilson.

Maximum attorney’s fees are herein awarded to the claimant’s attorney, the

Honorable Steven McNeely, pursuant to A.C.A. § 11-9-715.

This award shall bear interest at the legal rate pursuant to A.C.A. § 11-9-809,

until paid.

IT IS SO ORDERED.

S. DALE DOUTHIT

Administrative Law Judge

SDD/pjb


