
BEFORE THE ARKANSAS WORKERS' COMPENSATION COMMISSION
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PAMELA OWENS, Employee  CLAIMANT

J.B. HUNT TRANSPORT, INC., Employer  RESPONDENT

AIG CLAIM SERVICES, Carrier RESPONDENT

OPINION FILED OCTOBER 30, 2007

Hearing before ADMINISTRATIVE LAW JUDGE GREGORY K. STEWART in Springdale,
Washington County, Arkansas.

Claimant represented by EVELYN BROOKS, Attorney, Fayetteville, Arkansas.

Respondents represented by WILLIAM C. BIRD III, Attorney, Little Rock, Arkansas.

STATEMENT OF THE CASE

On September 27, 2007, the above captioned claim came on for a hearing at

Springdale, Arkansas.   A pre-hearing conference was conducted on June 29, 2005, and

a pre-hearing order was filed on that same date.   A copy of the pre-hearing order has

been marked Commission's Exhibit #1 and made a part of the record without objection.

At the pre-hearing conference the parties agreed to the following stipulations:

1.   The Arkansas Workers’ Compensation Commission has jurisdiction of the within

claim.

2.   The relationship of employee-employer existed between the parties at all

relevant times.

3.   The claimant sustained a compensable injury to her cervical spine on February

24, 2003.

4.   The claimant was earning sufficient wages to entitle her to compensation at the

rate of $365.22 which would entitle her to compensation at the weekly rate of $244.00 for

temporary total disability benefits.
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5.   Respondents paid temporary total disability benefits through May 20, 2003 and

medical through July 3, 2003.

At the pre-hearing conference the parties agreed to litigate the following issues:

1.   Claimant’s entitlement to additional medical and temporary total disability

subsequent to July 2, 2003.

2.   Attorney fee.

At the time of the hearing the claimant clarified her requested dates of temporary

total disability benefits to include July 10, 2003 through December 18, 2003.

The claimant contends she is entitled to additional medical and temporary total

disability after July 2, 2003.

The respondents contend the claimant’s medical treatment after July 3, 2003 and

any temporary total disability benefits after May 20, 2003 are the result of a separate

intervening cause or a pre-existing degenerative disc condition (or a combination thereof),

not the result of an accidental injury occurring in the course and scope of her employment.

From a review of the record as a whole, to include medical reports, documents, and

other matters properly before the Commission, and having had an opportunity to hear the

testimony of the witness and to observe her demeanor, the following findings of fact and

conclusions of law are made in accordance with A.C.A. §11-9-704:

FINDINGS OF FACT & CONCLUSIONS OF LAW

1.   The stipulations agreed to by the parties at a pre-hearing conference conducted

on June 29, 2005, and contained in a pre-hearing order filed that same date, are hereby

accepted as fact.

2.   Claimant has met her burden of proving by a preponderance of the evidence

that she is entitled to additional medical treatment subsequent to July 2, 2003.  This

includes treatment provided by Dr. Wayne and treatment provided by Dr. Mathern.  It
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specifically includes surgery performed by Dr. Mathern.

3.   Claimant is entitled to temporary total disability benefits beginning July 10, 2003

and continuing through December 15, 2003.  

4.  Respondent has controverted claimant’s entitlement to unpaid temporary total

disability benefits.

FACTUAL BACKGROUND

The claimant is a 45-year-old woman who began working for the respondent in

February 2003 as a regional truck driver.  The claimant suffered a compensable injury to

her cervical spine while working for respondent on February 24, 2003.   The claimant was

in the process of lifting the hood of her truck to check the oil when the hood would not open

properly.   This caused the claimant to fall back and her neck to snap forward.  Claimant

reported the injury to the respondent and continued to work.   When claimant’s complaints

of pain continued, she was sent by the respondent to Lakeview Medical Center eon March

21, 2003.   Claimant was diagnosed as suffering from a cervical sprain, given medications,

physical therapy, and work restrictions.   Claimant was next evaluated at the Henrico

Doctor’s Hospital on March 27, 2003.   As a result of that medical visit the claimant was

referred to Dr. Wayne for further treatment.

Claimant was initially evaluated by Dr. Wayne on March 31, 2003.   He diagnosed

claimant’s condition as a strain in the cervical region and doubted that claimant had any

disc herniation.   Dr. Wayne continued claimant on medication and ordered physical

therapy.   Following some improvement in the claimant’s symptoms, Dr. Wayne released

the claimant to return to full duty work on April 22, 2003.   When claimant’s complaints

continued, Dr. Wayne ordered an MRI scan of the claimant’s cervical spine.   The MRI

scan was read as not revealing any neurological deficits at that time and Dr. Wayne

subsequently continued to treat claimant with medication.   Dr. Wayne subsequently
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indicated that claimant’s continued medical treatment would consist only of monitoring of

her condition on a monthly basis before tapering off to approximately once per year.

On July 10, 2003, claimant returned to Dr. Wayne with complaints of pain in her

neck and numbness in the left side of her face.   Based upon these symptoms Dr. Wayne

referred claimant to Dr. Mathern, neurosurgeon, for evaluation.   Dr. Mathern ordered a

second MRI scan which revealed a large herniated disc at the C4-5 level.   Dr. Mathern

subsequently performed surgery on claimant’s cervical spine on October 27, 2003, and

released claimant to return to work as of Monday, December 15, 2003.

The respondent initially accepted claimant’s injury as compensable and paid some

medical and temporary total disability benefits.   Respondent has not accepted liability for

any medical treatment or temporary total disability benefits subsequent to July 2, 2003.

As a result, claimant has filed this claim contending that she is entitled to additional

benefits subsequent to that date.

ADJUDICATION

Claimant has the burden of proving by a preponderance of the evidence that

additional medical treatment is reasonable and necessary for her compensable injury.

Dalton v. Allen Engineering Company, 66 Ark. App. 201, 989 S.W. 2d 543 (1999).   After

reviewing the evidence in this case impartially, without giving the benefit of the doubt to

either party, I find that claimant has met her burden of proof.   

In reaching this decision, I note that there is evidence of record which could be cited

by either party in this case in support of their contentions.   However, I believe a

preponderance of the evidence indicates that claimant’s injury on February 24, 2003,

aggravated a pre-existing condition and subsequently led to a herniated disc at the C4-5

level which resulted in surgery being performed by Dr. Mathern in October 2003.

First, I believe it is important to note that while the testing revealed that claimant had
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a pre-existing degenerative condition in her cervical spine, it was claimant’s testimony that

she had no problem with her cervical spine prior to the injury on February 24, 2003.

Furthermore, I believe it is important to note that according to the opinions of both

Dr. Wayne and Dr. Mathern, the claimant’s symptoms did not follow a typical cervical disc

herniation.   In support of its contention that claimant’s problems beginning in June and

July 2003 are not causally related to the compensable injury, respondent relies upon the

fact that medical records initially indicate that claimant’s symptoms were on the right side

of her neck not the left as they were beginning in July 2003.   Respondent also relies upon

an electric shock sensation described by the claimant and numbness in her face as not

being typical of a cervical herniated disc.  However, Dr. Wayne indicated that the increase

in claimant’s electrical stimulations and the numbness in her face did not constitute a

sudden change in claimant’s condition.   He did note that these symptoms were unusual,

but indicated that in his opinion they were merely a progression of the claimant’s ongoing

injury.   As previously noted, Dr. Wayne had indicated in June 2003 that further medical

treatment would include only close monitoring of claimant’s condition.   Dr. Wayne testified

in his deposition that with hindsight claimant’s continued symptoms while not supporting

surgery in June 2003 were an indication of her condition continuing to evolve and his

opinion the claimant had not reached maximum medical improvement for her compensable

injury as of June 2003.

Q. Thank you.  You had written on the June 4th, 2003,
letter - - I believe that’s Exhibit 8 that has already been
discussed.  You had written that it appeared that the
exacerbation from the work injury had largely resolved.

After going through each of these clinic records 
and, of course, with hindsight, in hindsight now, when 
you saw her after that and she continued to worsen,
would you say that that was probably premature, in
that her symptoms from her work injury hadn’t all
resolved?

A. Right.  With hindsight, I would say that, as we
just talked about during the - - a little while ago, the
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muscular components, that got better; but those
electric feelings that she continued to complain of
never went away, and over time, they actually
continued to worsen.

So obviously, it didn’t - - in hindsight I guess
I cannot say that it resolved, because it continued,
and that’s the same reason why I didn’t want to put
her at MMI, because I was worried about those
electric feelings; and if they were coming from the
work injury, then I wanted to make sure that that
would still be considered as part of it.

So in hindsight, you’re right.  I think it was
premature to say that.  I was mainly referring to
what I saw, and that weird electric feeling - - so
many times patients have weird feelings, and
you know, they don’t mean very much.  In her 
case it actually did mean something, and it 
continued to evolve.  So I would say that it really
hadn’t resolved.

I believe that the deposition testimony of Dr. Mathern is extremely important.  Dr.

Mathern is the neurosurgeon who performed surgery on claimant in October 2003.  When

Dr. Mathern was specifically asked whether he could state with any reasonable degree of

medical certainty that claimant’s injury caused her herniation at C4-5, he indicated that he

could not.   However, my review of the totality of Dr. Mathern’s deposition testimony

indicates that Dr. Mathern was testifying that he could not state within a reasonable degree

of medical certainty when the claimant’s disc herniation occurred.   In other words, he could

not state whether the disc herniation occurred at the time of the injury on February 24,

2003 or whether it occurred subsequent to that date.   However, it is clear from a review

of Dr. Mathern’s testimony that he was of the opinion that claimant had an exacerbation

of a pre-existing condition which ultimately culminated in the disc herniation at C4-5.

A. My interpretation of this event is that - - is that there
is an alleged event of February 24th.  My recollection of her
history is that she does not report symptoms prior to this
event.  She then presents for medical care with symptoms
and has symptoms on an ongoing basis throughout all of
these visits that we’ve just covered, and during those visits,
her symptoms continue to evolve.  So she has a temporal
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relationship of symptoms over an extended period of 
time, which she’s reporting a defined starting point
of those symptoms.

I think she probably had an exacerbation of an
underlying condition which evolved throughout the
spring and ultimately culminated in that disc failing
and resulting in a herniation.  That’s my interpretation
of the events, but I think that - - you know, your 
argument is that these symptoms that she’s seeing
Dr. Wayne for from February through May are un-
related - - a completely unrelated condition, and
what I would say is that that doesn’t make any sense.
She’s seeking care and her symptoms are evolving
over this period of time.  They all are connected; it’s
just that her symptoms are evolving.

***

A. I think it’s a reasonable description of and is
consistent with what my working diagnosis was.  You
know, as I said earlier, I think that she had pre-existing
cervical spondylosis that resulted in an aggravation of
an underlying condition; that’s my assessment of what’s
happened to this lady.

Q. You’re saying that the event resulted in the 
aggravation?

A. Yes.  It appears as though - - again, I have to 
take what you’re represented concerning previous
history, treatment, medical records because unfortunately
my note doesn’t speak to that, but, you know, assuming 
that that representation is correct, that she’s had no
previous history of cervical spine problems, symptoms,
or treatment, and then she has a defined event of trauma
and that results in sequential symptoms that evolve, it
is - - it is my opinion that she had an injury at that time.

Whether she actually ruptured the disc at that
point or whether she just injured herself and then it
went on and ruptured more fully later on I cannot say
that to a reasonable degree of certainty.

What I can say is that she sustained an injury
at that time that resulted in these symptoms ultimately
resulting in her coming to see me.  Whether she ruptured
it then, whether she injured it and then it ruptured further
later on, I can’t tell you to a reasonable degree of certainty.

Q. Is it common for there to be a trauma such as I’ve
described and then for the disc, I guess, to be damaged
at that point and to rupture as a result of that injury but
it happen later on?
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A. Yes.    (Emphasis added.)

According to A.C.A. §11-9-116(B), medical opinions addressing compensability

must be stated within a reasonable degree of medical certainty.  In this particular case, Dr.

Mathern did indicate that he could not state within a reasonable degree of medical certainty

that the injury of February 24, 2003 caused the herniation at C4-5.  However, my review

of the totality of Dr. Mathern’s deposition leads me to conclude that Dr. Mathern was simply

indicating that he could not state whether the herniation actually occurred on February 24,

2003 or whether it occurred at some point after that injury.   However, it was Dr. Mathern’s

opinion that the February 24, 2003 injury aggravated claimant’s pre-existing condition and

ultimately led to the herniated disc, whether that was on February 24, 2003 or some point

later, and eventually resulted in the surgery he performed in October 2003.   While Dr.

Mathern also indicated that claimant’s symptoms were not typical of a cervical spine

problem, he indicated that claimant’s symptoms were explained by her cervical diagnosis.

He also indicated that he would interpret the electrical sensations noted by Dr. Wayne in

his initial report of March 31, 2003, as symptomatic of a cervical condition.   Dr. Mathern

also indicated that Dr. Wayne’s reports of June 30 and July 10 did not indicate a significant

change in claimant’s symptoms, but instead simply revealed an evolution of her symptoms

resulting from the compensable injury.

In short, claimant has the burden of proving by a preponderance of the evidence

that she is entitled to additional medical treatment for her compensable cervical spine injury

of February 24, 2003.   Based upon the evidence presented in the form of claimant’s

testimony, the medical records of Drs. Wayne and Mathern and their testimony,

specifically, the testimony of Dr. Mathern, I find that claimant has met her burden of proof.

While Dr. Mathern was not willing to state within a reasonable degree of medical certainty

that claimant’s disc herniation occurred on February 24, 2003 as opposed to a later date,

it was his opinion that claimant’s injury of February 24 aggravated a pre-existing condition
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which subsequently led to the herniation and the resulting surgery.   I find that Dr.

Mathern’s opinion is credible and entitled to great weight.   Accordingly, claimant is entitled

to additional medical treatment for her compensable cervical spine injury.   This includes

treatment from Dr. Wayne and Dr. Mathern subsequent to July 2, 2003.   Specifically, it

includes surgery performed by Dr. Mathern in October 2003.

I also find that claimant has met her burden of proving by a preponderance of the

evidence that she is entitled to temporary total disability benefits beginning July 10, 2003,

and continuing through December 15, 2003.   In order to be entitled to temporary total

disability benefits, claimant has the burden of proving by a preponderance of the evidence

that she remains within her healing period and that she suffers a total incapacity to earn

wages.   Arkansas State Highway & Transportation Department v. Breshears, 272 Ark.

244, 613 S.W. 2d 392 (1981).   Here, claimant returned to Dr. Wayne with increased

complaints of pain in her neck and numbness in the left side of her face on July 10, 2003.

As a result of those complaints Dr. Wayne referred claimant to Dr. Mathern for an

additional evaluation.   Dr. Wayne also indicated at that time that claimant was not able to

return to work as a truck driver.   Claimant subsequently underwent surgery in October

2003 for her herniated cervical disc.  Claimant was not released to return to work by Dr.

Mathern until Monday, December 15, 2003.   Based upon the foregoing evidence, I find

that claimant remained within her healing period and that she suffered a total incapacity

to earn wages beginning July 10, 2003, and continuing through December 15, 2003.

Because claimant’s compensable injury occurred after July 1, 2001, the claimant’s

attorney fee is governed by the amendments made by the Arkansas General Assembly in

2001.   Pursuant to A.C.A. §11-9-715(a)(1)(B), claimant’s attorney is entitled to an attorney

fee in the amount of 25% of the compensation for indemnity benefits payable to the

claimant.   Thus, claimant’s attorney is entitled to a 25% attorney fee based upon the 
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indemnity benefits awarded.   This fee is to be paid one-half by the carrier and one-half by

the claimant.   Also pursuant to A.C.A. §11-9-715(a)(1)(B), an attorney fee is not awarded

on medical benefits.

AWARD

Claimant has met her burden of proving by a preponderance of the evidence that

she is entitled to additional medical treatment subsequent to July 2, 2003 for her

compensable injury.   This includes medical treatment and surgery provided by Drs. Wayne

and Mathern.   Claimant is also entitled to temporary total disability benefits beginning July

10, 2003, and continuing through December 15, 2003.   Respondent has controverted

claimant’s entitlement to all unpaid temporary total disability benefits.

Pursuant to A.C.A. §11-9-715(a)(1)(B), claimant’s attorney is entitled to an attorney

fee in the amount of 25% of the compensation for indemnity benefits payable to the

claimant.   Thus, claimant’s attorney is entitled to a 25% attorney fee based upon the

indemnity benefits awarded.   This fee is to be paid one-half by the carrier and one-half by

the claimant.   Also pursuant to A.C.A. §11-9-715(a)(1)(B), an attorney fee is not awarded

on medical benefits.

The respondents are ordered to pay the court reporter’s charges for preparing the

hearing transcript in the amount of $281.25.

All sums herein accrued are payable in a lump sum without discount and this award

shall bear interest at the maximum legal rate until paid.

IT IS SO ORDERED.

                                                                           
GREGORY K. STEWART
ADMINISTRATIVE LAW JUDGE


