
BEFORE THE ARKANSAS WORKERS' COMPENSATION COMMISSION

CLAIM NO.  F603172 

HONG NGUYEN CLAIMANT

RIVERSIDE FURNITURE RESPONDENT
SELF INSURED                                                

OPINION FILED MARCH 12, 2007

Hearing before ADMINISTRATIVE LAW JUDGE MICHAEL L. ELLIG in Fort
Smith, Sebastian County, Arkansas.

Claimant represented by EDDIE WALKER, JR., Attorney, Fort Smith,
Arkansas.

Respondents represented by DIANE GRAHAM, Attorney, Fort Smith,
Arkansas.

STATEMENT OF THE CASE

A hearing was held in the above styled claim on December 12,

2006, in Fort Smith, Arkansas.  The deposition of the claimant was

taken on November 10, 2006, and was admitted as Respondents’

Exhibit No. 4.

A pre-hearing order was entered in the case on October 11,

2006.  This pre-hearing order set out the stipulations offered by

the parties and outlined the issues to be litigated and resolved at

the present time.  A copy of the pre-hearing order was made

Commission’s Exhibit No. 1.

The following stipulations were offered by the parties and are

hereby accepted:

1. The Arkansas Workers' Compensation Commission has

jurisdiction of this claim.

2.  On January 4, 2006,  the relationship of employee-

employer-carrier existed between the parties.
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3.  On January 4, 2006, the claimant sustained compensable

injuries in an employment related fall.

4.   There is no dispute over benefits accruing through March

27, 2006, both for medical services and temporary disability.

By agreement of the parties, the issues to be litigated and

resolved at the present time limited to the following:

1. The claimant’s entitlement to the payment of expenses

incurred for medical services after March 27, 2006,

including whether these services represent “unauthorized

medical services.

2. The claimant’s entitlement to continued temporary total

disability benefits after March 27, 2006.

3. Appropriate attorney’s fees.

In regard to these issues, the claimant contends:

“a. The claimant contends that she sustained
multiple injuries as a result of a job related
accident on January 4, 2006.  She contends
that her primary injury was to her cervical
spine.  

b. The claimant contends that she is entitled
to temporary total disability benefits from
March 28, 2006 until a date yet to be
determined and reasonably necessary medical
treatment.

c. The claimant contends that her attorney is
entitled to an appropriate attorney’s fee.”

In regard to these issues, the respondents contend:

“Respondents accepted claimant’s injury as
compensable and paid appropriate benefits.
Claimant continued to work following the
injury until March 13, 2006.  She was released
to return to work March 22, 2006.  Claimant
had substantial preexisting problems and
treatment prior to January 4, 2006, related to
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her neck, back, and shoulders and respondent
contends that her current condition is related
to her preexisting problems.”

 DISCUSSION

I. MEDICAL SERVICES

The parties have stipulated that there is no dispute over the

payment of expenses incurred for medical services provided to the

claimant through March 27, 2006.  It appears that the respondents

accepted liability for reasonably necessary medical treatment of

the claimant’s compensable injury immediately after it occurred.

The medical record indicates that the claimant was seen and treated

by the plant nurse on January 4, 2006. The respondents subsequently

provided the claimant with medical services by Dr. Terry Clark, the

company physician.  Dr. Clark, a general practitioner, evaluated

and treated the claimant on January 10, 2006, January 17, 2006,

February 7, 2006, and February 21, 2006.  The treatment modalities

provided the claimant by Dr. Clark were of a type and nature

generally employed by the medical community in the treatment of

injuries such as those diagnosed.  At Dr. Clark’s request,

medically appropriate testing was performed on the claimant, in the

form of x-rays, an MRI study, and electroneurological studies (EMG-

NCV).  A neurosurgical evaluation was also obtained at the request

of Dr. Clark. This neurological evaluation was performed by Dr.

Joseph Queeney, a board certified neurosurgeon.  It was Dr.

Queeney’s opinion that surgery was not an appropriate treatment

modality for the claimant’s compensable injury and resulting

difficulties (this same opinion was subsequently reached by Dr.
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John Landherr, who was also a certified neurosurgeon).  Dr. Queeney

referred the claimant back to Dr. Clark for continued conservative

medical treatment.  

It appears that the claimant did not return to Dr. Clark, but

rather proceeded to seek medical services from a multitude of

physicians, primarily her family physicians and various

chiropractors.  The claimant testified that the reason for her

action was that she did not feel she was receiving any benefit from

the treatment being provided by Dr. Clark, and when she requested

the respondents to send her to a different physician, they refused.

However, the evidence presented shows that the claimant was

provided with the appropriate form notifying her of her rights and

obligations concerning a change of physicians, prior to March 27,

2006.  There is no evidence that the claimant sought a change of

physicians from this Commission, prior to her incurring the various

medical expenses now in dispute.  In fact, it appears from the

record that the claimant has never sought a change of physicians,

under Ark. Code Ann. §11-9-514.  

After consideration of the evidence presented, I find that the

respondents were providing the claimant with appropriate medical

services for her compensable injuries from physicians of the

respondents choosing, that the respondents refused the claimant’s

request to be seen by other physicians, and that the claimant

neither sought nor obtained an Order granting her a change of

physicians by this Commission. The evidence presented shows that

the medical services subsequently obtained by the claimant, on her
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own, were not emergency medical services, and were not authorized

by either the respondents or this Commission.

Therefore, these medical services represent “unauthorized

medical services” under the provisions of Ark. Code Ann. §11-9-514.

Pursuant to the provisions of this subsection, the respondents

cannot be held liable for the expense incurred as the result of

these services.

II. TEMPORARY TOTAL DISABILITY BENEFITS

The next issue concerns the claimant’s entitlement to

temporary total disability benefits for the period beginning March

28, 2006, and continuing until a date yet to be determined.  The

burden rests upon the claimant to prove her entitlement to such

benefits.

In order to be entitled to these benefits, the claimant must

prove that she continued within her healing period from the effects

of her compensable injuries from March 28, 2006 through a date yet

to be determined.  She must further prove that during this same

period, she was rendered totally disabled from performing all forms

of regular gainful employment for which she would otherwise be

qualified by the effects of the compensable injuries.  

The issue of the duration of the healing period is a medical

question, which must be resolved on the basis of the greater weight

of the medical evidence presented.  The healing period from the

effects of the compensable injury continues until a claimant has

achieved the maximum benefit of time and medical treatment, in

regard to the healing of the actual physical damage caused by the
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compensable injury. Once this actual physical damage resolves or at

least stabilizes, at a level where nothing further in the way of

time or medical treatment offers a reasonable expectation of

improvement, then the healing period has ended.

In resolving this issue, all of the medical evidence presented

must be considered.  In regard to conflicting medical opinions, it

is the duty of this Commission to weigh these opinions and

determine where the greater weight lays. The mere fact that the

medical opinions may be expressed by “unauthorized physicians” does

not have any effect on their credibility or the weight to be given

their opinions.  

The report of Dr. Queeney, dated March 21, 2006, clearly

indicates that it is his expert medical opinion that the claimant

continues in need of conservative treatment modalities for her

compensable injury.  The last report of Dr. Clark, dated March 22,

2006, in no way indicates that he believes that the claimant’s

healing period for her compensable injury had ended.  The reports

and records of Dr. Hoang, Dr. Landherr, and the AIR Chiropractic

physicians, all support the need for continuing medical treatment

for the claimant’s compensable injury through November of 2006.

After consideration of all the medical evidence presented, it

is my opinion that the greater weight of this evidence proves that

the claimant continued within her healing period from the effects

of her compensable injury during the period of March 28, 2006

through November 21, 2006.  Thus, in regard to this time inteval,
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she has proven the first requirement of her entitlement to

temporary total disability benefits.

Next, the claimant must prove by the greater weight of the

credible evidence that she continued to be rendered totally

disabled from performing regular gainful employment, as a result of

the effects of her compensable injuries.  In this case, this is the

more difficult question.

Dr. Clark the company physician, opined that the claimant

could return to her preinjury position on March 22, 2006.  He

stated that after discussing the claimant’s job duties with Evan

Breedlove (the Human Resource’s director), it was his medical

judgement that the claimant could perform her employment duties

without danger of exacerbating her symptoms.  The claimant

testified that she attempted to return to her preinjury position,

but that performing her regular employment duties significantly

increased the level of her pain and other symptoms.  It was at that

point that she consulted Dr. Hoang, and he concluded that the

claimant should have time off from work to recuperate.  Dr. Hoang

subsequently released the claimant to “light duty,” but never

particularly delineated the claimant’s limitations.  

The evidence shows that the only limited or light duty jobs

offered to the claimant was her preinjury position for the

respondent.  This position was as a “sander” which involved

repetitive and constant use of her arms and hands, at various

heights (apparently from below waist level to above shoulder level)

to sand on furniture.  The record shows that the claimant is a 20
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year employee of the respondent and I find her testimony that this

position exacerbated these difficulties to be credible. I would

also note that activities involving the continuous and extensive

use of the upper extremities would reasonably and logically be

contraindicated in an individual that was objectively shown to be

experiencing a severe radiculopathy involving both of her upper

extremities. 

After consideration of all the evidence presented, it is my

opinion that the claimant has proven by the greater weight of the

credible evidence that she continued to be rendered totally

disabled from performing regular gainful employment by the effects

of her compensable injuries from March 28, 2006 through at least

November 21, 2006.  Therefore, the claimant has proven the second

requirement for her entitlement to temporary total disability

benedicts during this period.  She would be entitled to temporary

total disability benefits from March 28, 2006 through a date yet to

be determined, but no later than November 21, 2006. 

FINDINGS OF FACT & CONCLUSIONS OF LAW

1. The Arkansas Workers' Compensation Commission has

jurisdiction of this claim.

2. On January 4, 2006, the relationship of employee-employer-

carrier existed between the parties.

3. On January 4, 2006, the claimant sustained compensable

injuries in an employment related fall. 

4.  There is no dispute over benefits accruing through March

27, 2006, both for medical services and temporary disability.
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5.  All of the medical services provided to the claimant by

and at the direction of physicians other than Dr. Clark and Dr.

Queeney, represent “unauthorized medical services” within the

meaning of Ark. Code Ann. §11-9-514. Specifically, such services do

not represent emergency medical services and were not authorized by

either the respondents or this Commission.  Therefore, pursuant to

the provisions of Ark. Code Ann. §11-9-514, the respondents cannot

be held liable for the expense of such services.

6.  The claimant has been rendered temporarily totally

disabled as the result of the effects of her compensable injury,

for the period of March 28, 2006 through a date yet to be

determined, but no later than November 21, 2006.  Specifically, the

claimant has proven by the greater weight of the credible evidence

that for this period of time, she has continued within her healing

period from the effects of her compensable injury and has been

rendered totally disabled by the effects of the compensable injury.

7. The respondents have controverted the claimant’s

entitlement to any medical services, except those provided by and

at the direction of Dr. Clark and Dr. Queeney, and any temporary

total disability benefits after March 27, 2006.

8. A reasonable fee for the claimant’s attorney is the maximum

statutory attorney’s fee on the controverted temporary total

disability benefits herein awarded.

ORDER

The respondents shall pay to the claimant temporary total

disability for the period commencing March 28, 2006 and continuing
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through a date yet to be determined, but no later than November 21,

2006.

The respondents shall pay to the claimant's attorney the

maximum statutory attorney's fee on these controverted temporary

total disability benefits. One-half of this attorney's fee is the

obligation of the respondents in addition to such benefits.  The

remaining one-half of this attorney's fee is to be withheld by the

respondents from such benefits.

The respondents are not liable for the expense of any medical

services provided to the claimant by or at the direction of

unauthorized physicians, specifically, Dr.  Hoang, Dr. Landherr,

and the chiropractic physicians of the AIR Clinic.

All benefits herein awarded, which have heretofore accrued,

are payable in a lump sum without discount.

This award shall bear the maximum legal rate of interest until

paid.

IT IS SO ORDERED.   

                                                                 
                                        MICHAEL L. ELLIG
                                      ADMINISTRATIVE LAW JUDGE
                                         


