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STATEMENT OF THE CASE

A hearing was held on November 16, 2006, in Fort Smith, Arkansas.

A pre-hearing conference was held in this claim, and as a result a pre-hearing

order was entered in the claim on October 5, 2006.  This pre-hearing order set forth the

stipulations offered by the parties, the issues to litigate and the contentions thereto. 

The following stipulations were submitted by the parties and are hereby accepted:

1. The Arkansas Workers' Compensation Commission has

jurisdiction of this claim.

2. On May 8, 2006, the relationship of employee-employer-

carrier existed between the parties.

3. The claimant was involved in a job related event on May 8,

2006. 

4. The claimant is entitled to a weekly compensation rate of

$488.00 for temporary total disability and $366.00 for

permanent partial disability.
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5. The claimant sustained a compensable injury to her left

shoulder on May 8, 2006.

6. The parties stipulated that the claimant worked six (6) hours

for the respondent on May 25, 2006, and four and a half hours

(4.50) hours on May 21, 2006.

By agreement of the parties the issues to litigate are limited to the following:

1. Compensability of the claimant’s cervical problems.

2. Related medical.

3. The claimant’s entitlement to temporary total disability from

May 10, 2006 through September 8, 2006, less and except

those times when the claimant worked in May.

4. Attorney’s fees.

In regard to the foregoing issues the claimant contends that  she sustained

compensable injury to her neck and left shoulder on May 8, 2006.  The claimant contends

that she is entitled to temporary partial disability benefits from on or about August 17,

2006, until a date yet to be determined and reasonably necessary medical treatment.

The claimant contends that her attorney is entitled to an appropriate attorney’s fee.

   In regard to the foregoing issues the respondents contend that the claimant did

not sustain a compensable injury as that term is defined by Act 796.  See response under

subsection a.

The documentary evidence submitted in this matter consists of the Commission’s

pre-hearing order, marked Commission’s Exhibit No. 1, the claimant’s submitted

documentary evidence marked, Claimant’s Exhibit No. 1, and additional evidence

submitted as Claimant’s Exhibit No. 2.  The respondent submitted medical records,

marked Respondent’s Exhibit No. 1, a DVD, marked Respondent’s Exhibit No. 2, and the
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deposition of the claimant, marked Respondent’s Exhibit No. 3.  All of these exhibits

were admitted without objection.

 DISCUSSION

The claimant testified that on May 8, 2006, she was employed by the respondent

and assisting a patient when she felt an electrical shock in the back of her shoulder as

she was pulling him up.  The claimant testified that she reported this accident to her

supervisor and on May 10, 2006, the respondent sent her to Dr. Lukasek.  The claimant

testified that at that time, her left shoulder was swollen, and she had severe pain

shooting up the trapezius muscle and she could not move her left arm.  The claimant had

agreed that she was also having cervical spasms.  The claimant testified that she has

never had problems like this before.  

The claimant testified that after she was seen by Dr. Lukasek, she went home and

went to bed about 1:00 pm.  The claimant testified that she had a message on her voice

mail the next morning when she woke up that she was supposed to be in the clinic that

morning at 8:00 am.  The claimant testified that she was aware that she was scheduled

to work that evening at 7:30 pm because that was her regular twelve (12) hour shift

schedule.  The claimant testified that she missed the message because she was asleep

when the call came in.  The claimant testified that she was scheduled to work in the

clinic on May 23, 2006, and did in fact work a full shift for a Sunday which was six (6)

hours.  The claimant testified that her work at the clinic included taking vital signs,

taking patients back to their rooms and assisting their needs.  The claimant testified that

because she was unable to make the first day at the clinic she understood that she was

considered to be unreliable so she was then assigned to work in the laundry room by the

respondent.  The claimant testified that working in the laundry room was excruciatingly

painful for her and it was hard for her to work because her left shoulder was spasming.

The claimant testified that she worked as much of the day as she could be that she had
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a physical therapy appointment and she left early to attend this appointment.  The

claimant testified that the work in the laundry room caused severe spasms.  The

claimant testified that her duties in the laundry room included taking big quilts and

feeding them into a large iron which required her to use both hands.  The claimant

testified that this motion with her hands, arms, and shoulders caused severe spasms in

her left shoulder and up into her neck.  The claimant testified that she reported her

inability to do this work to her supervisor, Tina, but no additional work was offered to

her.  The claimant agreed that she was unable to do the work in the laundry room

because of her physical condition.  The claimant testified that she was an R.N. and that

usually when an R.N. is placed on light duty, they work in the monitor room or do

secretarial duties.  The claimant testified that she was told by the respondent that in

her case, the only light duty assignment available was in the laundry room.  The claimant

testified that from the first day that she was offered work in the laundry room, until she

returned to work in September, the respondent did not offer anything other than the

laundry room job.  The claimant agreed that she was under active medical treatment for

her injury during this entire period of time.  

The claimant testified that in the last year that she worked for the respondent,

she earned approximately $82,000.00.  The claimant explained  that she worked sixty

plus hours per week, working 6 to 7 twelve (12) hour shifts per week.  The claimant

estimated that she earned approximately $1,500.00 to $1,800.00 per week prior to her

injury.  The claimant testified that she would have continued to work at this pace except

for her injury.  

The claimant agreed that after she was seen by Dr. Lukasek, she was seen by Dr.

Rhomberg on June 15, 2006, at which time he took her off work.  The claimant testified

that she did not see Dr. Rhomberg later  in June but does know that he wrote a return

to work slip for her without seeing her.  The claimant testified that her condition had
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not improved during this period of time.  The claimant testified that she had undergone

injections by Dr. Rhomberg and then he referred her to Dr. Fisher for an injection.  The

claimant agreed that her treatment for her injury included medication as well as

physical therapy. The claimant testified that in September 2006, she contacted Dr.

Rhomberg’s office and asked him to let her go back to work.  The claimant testified that

Dr. Rhomberg released her to return to work on September 2.  The claimant testified

that she contacted the respondent about returning to work but further stated that she

did not think that she was fully recovered from her injury that she sustained in March

2006.  The claimant testified that she still has pain in her shoulder, numbness, tingling,

and radiating pain into her hands and arms as well as cervical spasms.  The claimant

agreed that she is currently working full time as well as overtime.  The claimant agreed

that as a registered nurse she gives medications to patients and when she does she will

explain the side effects.  The claimant testified that when she hands out narcotic

medications to a patient she cautions them about not to drive or to work around

machinery.  The claimant testified that her work in the laundry room required her to put

sheets, quilts, and spreads into the laundry room machinery.  The claimant testified that

she worked right next to this machinery.  The claimant agreed that the DVD submitted

by the respondent  is an accurate representation of the work being done in the laundry

room. The claimant testified that none of her doctors have specifically given her a

release to go back to work in the laundry room.

On cross examination, the claimant testified that when she contacted Dr.

Rhomberg and asked him to release her to return to work she did not go in to see him.

The claimant agreed that on May 10th, Dr. Lukasek released her to work light duty.  The

claimant testified that she then contacted Theresa with Employee Health and told her

that she was not scheduled to work until the next night.  The claimant testified that her

restrictions were faxed to Theresa, and that she had this conversation with Theresa at
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 approximately 12:30 to 1:00 that afternoon. The claimant testified that after she got

her medication she went home and went to sleep and did not wake up until 10:30 a.m.

the next day. The claimant testified that when she woke up she checked her voice mail

and when she learned she was supposed to have been at work she called Tina.  The

claimant testified that she worked May 21st for Dr. Sills at his clinic.  The claimant

testified that she was scheduled to work both Saturday and Sunday, but due to her pain

medication, she was unable to work on Saturday. The claimant testified that she called

Nursing Administration to report that she would not be there that Saturday.  The

claimant testified that she does not understand why the respondent considers her to be

unreliable since she worked for a year and a half before her accident never missing work.

The claimant testified that there is nothing that a clinic nurse does that she could not

perform.  The claimant agreed that Sharon Beecham called her concerning a clinic

assignment in July and at that time she told Ms. Beecham about her physical problems

and her need to lie down in a dark place when her muscle spasms began.  The claimant

stated that her spasms caused her to develop migraine headaches.  The claimant

testified that during the period of time from May 10th to September 8th, the respondent

did make work available to her, but it was in the laundry room and she had already told

them that she could not do that work.  The claimant agreed that she was offered a few

clinic jobs and turned those down as well due to the narcotic medications she was taking

every four hours. The claimant was asked about the May 25th physical therapy note where

it indicates she had been painting a fence. The claimant testified that she did not have

a fence and the only painting she had done was to spray paint a mailbox address. The

claimant testified that her husband took out their chain link fence after May the 25th.

The claimant testified that the physical therapist specifically noted this because she was

trying to get them to let her go back to work.  When asked repeatedly, the claimant

testified that she did not tell them she was painting a fence, she was painting a mailbox.



Neal  - F606875 -7-

When asked, the claimant testified that she could not do the laundry room job with one

hand.  The claimant testified that the DVD does show a lady doing the job one handed,

but explained that this lady was very experienced.   The claimant testified that when she

was working in the laundry room she talked to the supervisor to see if her work could

be modified and she was told that she had been assigned the easier job they had.  The

claimant testified that the day she worked in the laundry room she had a physical

therapy appointment that afternoon and reported to Tina that she was in excruciating

pain and could not do the laundry room work.  The claimant testified that Tina told her

to go ahead and go to her appointment.  The claimant testified that she was not

scheduled to work in the laundry room until the next week and recalls that if she had

been scheduled she would have called in.  The claimant testified that she understood

her restrictions to be limited use of her left shoulder with a 10 pound lifting restriction

and then agreed that the lifting restriction was raised to 15 pounds.  The claimant

testified that she did not know how much the quilts in the laundry room weighed but

stated that it was not the weight, it was the repetitive motion that caused her pain.  The

claimant testified that she talked to Tina about other  work she could do in the monitor

room or clerical work and that she was told that nothing was available but the laundry

room.  

On redirect examination, the claimant testified that she has several secretarial

skills noting that she could type over 100 words a minute and had multiple computer

skills.  The claimant testified that she talked to Tina Good about  doing clerical work but

none was offered to her.  The claimant then explained that she worked the majority of

her time on per diem shifts.  The claimant’s testimony indicated that these per diem

shifts were over and above a regular shift and since she has now been injured she is not

eligible for the per diem shifts.  The claimant indicated that since she is no longer

eligible for the per diem shifts this would seriously affect  her income.  The claimant
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estimated that since her accident on May 8th, she has lost approximately 70 percent of

her income.  The claimant again agreed that since her accident she no longer was

eligible for the per diem shifts.  The claimant testified that she could not do patient

care under her licensure while she was under the influence of narcotics.  The claimant

was asked if she would want to jeopardize her license while trying to work patient care

while under the influence of narcotic medication and the claimant responded, “No, sir.”

On re-cross examination, the claimant testified that in order to qualify for a per

diem shift she would have to work at least a minimum of 36 hours per week.  The

claimant testified that during the periods of May 10th and September 8th, she was not

able to work 36 hours each week at any point.  The claimant testified that  by the time

she took her Functional Capacity Evaluation her symptoms were better.  The claimant

explained that she had been doing physical therapy and had been able to wean herself

off of her narcotic medications as of the end of August 2006.  The claimant testified that

as of the middle of August she was not completely off her medications and was still

taking Neurontin for the nerve compression as well as taking ibuprofen and Aleve.  The

claimant testified that she sought employment with St. Vincent’s around the end of

August and beginning of September at about the same time that she requested a return

to work from Dr. Rhomberg. The claimant testified that she had applied for a position

as an R.N. with St.  Vincent’s.

Tina Good testified that she was employed by the respondent as their benefits

specialist which included workers’ compensation.  Ms. Good agreed that part of her

duties included coordinating return to work on light duty. Ms. Good testified that she

received information from Dr. Lukasek the day the claimant saw him as to her light duty

restrictions.  This witness indicated that the claimant was called at home and a message

was left for her that a clinic position was available and that she was to call for

instructions.  Ms. Good testified that she called the claimant and left a message that she
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was to report to the Van Buren Clinic at 8:00 on May 11th.  Ms. Good testified that she

did not hear from the claimant until 1:30 on May 11th.  Ms. Good testified that the

claimant told her that when she got home from the doctor’s office she took her

medication and that she had been asleep the entire time.  Ms. Good testified that she

spoke with the claimant’s supervisor, Ms. Terral, and that Ms. Terral informed her that

due to the claimant’s restrictions she could not work in her regular capacity in the ICU.

Ms. Good testified that she did find another clinic position for the claimant at Preferred

South and contacted the claimant.  Ms. Good testified that the claimant was scheduled

to work May 20th, a Saturday, and May 21st, a Sunday.  Ms. Good testified that the

claimant did not show up for work on the 20th, and did not call prior to her shift.  Ms.

Good testified that the claimant told her that she had called to the nurse’s office and

reported that she was too sick to come to work.  Ms. Good stated that she told the

claimant that the clinics found her unreliable so the only work alternative for her was

in the laundry.  Ms. Good testified that she has placed a number of people in the laundry

that had limited or one handed duty restrictions.  Ms.  Good testified that in preparation

for this hearing she has gone to the laundry and observed people doing the work of

feeding the bedspreads into the ironer with one arm. This witness testified that the

bedspreads do not weigh more than 10 pounds. Ms. Good testified that the claimant did

not show up for her shift the next day and when she was called, the claimant told her

that she physically could not do the work.  Ms.  Good testified that the next offer of

work to the claimant was for June 1st or 2nd at Dr. Jackson’s clinic.  Ms. Good testified

that this employment would be for the duration of a couple of months and that the

claimant told her that she did not feel that she could do the work.  Ms. Good testified

that another offer of employment was made to the claimant the middle of July to work

in another clinic and again the claimant turned that position down.  
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On cross examination, Ms. Good was asked what the claimant’s job duties would

be if she had worked a per diem shift, and Ms. Good responded that they would be her

normal nursing duties.  Ms.  Good testified that she had checked with the claimant’s

supervisor and that the claimant could not go back to her normal nursing duties after her

accident.  Ms. Good then agreed that this would prevent the claimant from working per

diem shifts since these involved doing her regular duties.  Ms. Good testified that on a

per diem shift the claimant would have earned $35.00 an hour for a day shift, $40.00 an

hour for an evening shift, and $45.00 an hour for a night shift.  Ms.  Good testified that

according to the claimant’s work history she most likely worked 12 hour per diem shifts.

Ms. Good was asked about the claimant’s work history with the respondent and she

answered by saying that personally she did not know of any issues. Ms. Good testified

that she has not observed any one doing the laundry room job one handed for a full 8

hour shift.  Ms. Good was shown the Claimant’s Exhibit No. 1, page 3 and asked about

the precautions given regarding a medication and she responded “sedation.”  This

witness stated that sedation would indicate that one would not be fully knowledgeable

of what they may be doing.  Ms. Good agreed that this would be consistent with the

claimant saying that she took her medication and went to sleep.  Ms. Good agreed that

the only other time the claimant missed a clinic appointment was May 20th when she

called in sick.  Ms. Good was asked if based on these two occasions it was determined

that the claimant was unreliable, this witness responded “yes.”   Ms. Good testified that

the respondent’s policy in regard to attendance in terms of what they expect from their

nurses was that a nurse could miss up to 5 times per year before they start receiving

disciplinary points.  Ms. Good was asked that if a person missed an appointment that

they didn’t know about and then missed another appointment because they were sick

that wouldn’t be a problem under the respondent’s policy.  Ms. Good responded “not if
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they had not had prior issues.”  This witness then was asked if the claimant had any prior

issues and she responded “not to my knowledge.”

On redirect examination, Ms. Good testified that the claimant’s current contract

of hire with the respondent is 40 hours every pay period or 20 hours every week.  This

witness testified that the claimant had initially been hired by the respondent as a full

time employee and then went to a part-time status but elected to work per diem shifts.

Ms.  Good testified that the per diem shifts were available to full time as well as part

time employees.  

On re-cross examination, Ms. Good testified that it was the respondent’s intent

to replace the claimant’s earnings in regard to her contract to hire when they offered

her the various jobs.  

On redirect examination, Ms. Good was asked if the claimant, after her injury,

made any effort to do any work be it per diem, part-time, or anything.  Ms.  Good

testified that the claimant was precluded from doing per diem because she was

precluded from doing her normal duties.

On rebuttal, the claimant testified that prior to her accident on May 8, 2006, she

would estimate that 70 percent of her income while working for the respondent was from

her per diem shifts.  

The medical records set forth that the claimant was seen at the Sparks

Occupational Medical Center on May 10, 2006, with complaints of neck and left shoulder

pain.  The Intake Notes indicate that the claimant experienced pain in her left shoulder

while lifting a patient which now radiates pain down into her elbow.  After examination,

the claimant was assessed with having an acute left shoulder sprain and cervical spasms.

Medications were given with the precaution of sedation and she was placed on light duty

by Dr. Lukasek.  There is a note from Dr. Lukasek dated May 18, 2006, indicating that the

doctor has recommended a MRI of the claimant left shoulder and neck.  Dr. Lukasek
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writes on May 31st that he has seen the claimant for a recheck of her neck and left

shoulder and that she is unchanged.  After examination, the claimant was assessed with

partial thickness tear of her rotator cuff in her left shoulder, other left shoulder

problems, and cervical spasm.  The doctor referred the claimant to Dr. Rhomberg.  The

claimant was seen by Dr. Edward Rhomberg on June 5, 2006, for left shoulder and neck

pain.  Dr. Rhomberg notes that the claimant had an acute onset of pain in her left

shoulder after working with a patient.  The doctor also notes that the claimant

complains of some bilateral upper extremity tingling.  X-rays of the claimant’s neck show

loss of cervical lordosis and multiple levels of early cervical spondylosis.  The claimant’s

left shoulder is unremarkable for fracture, dislocation, or other osseous lesions. Dr.

Rhomberg diagnosed the claimant with having cervical spondylosis.  Dr. Rhomberg

recommended a MRI of the claimant’s cervical and to remain on light duty.  The claimant

returned to Dr. Lukasek on June 9, 2006.  The doctor notes that the claimant is back to

address her work status and wants to take a certain type of medication which Dr.

Rhomberg approved.  It is noted that the claimant should be off work until June 11,

2006.  Also, light duty is checked.  Dr. Rhomberg writes on June 15, 2006, that her MRI

was notable for spondylitic changes at C4-C5, C5-C6, and C6-C7.  Dr. Rhomberg notes

that the claimant continues to complain of pain at the base of her neck as well as pain

in the area of her left shoulder.  The doctor notes that a previous MRI obtained of the

claimant’s left shoulder was notable for some mild changes of the partial thickness tear,

noting that it is not correlating well on physical examination.  Dr. Rhomberg writes that

because of the claimant’s history, suggesting subacromial cyst, the claimant was given

a subacromial injection of Lidocaine and Corticosteroid which failed to give her any

significant pain relief.  Dr. Rhomberg notes that, based upon the claimant’s MRI, there

is a suspicion that she has some degree of radiculopathy present, as well as scleratomal

pain of the left shoulder.   Dr. Rhomberg recommended that the claimant be off work



Neal  - F606875 -13-

and that she undergo cervical epidural steroid injections.  On July 11, 2006, Dr.

Rhomberg writes that the claimant has a history of cervical spondylosis and it has been

recommended that she follow up with the pain clinic for epidural steroid injections.  The

doctor notes that the claimant reports progression of pain bilaterally and she is now

complaining of radiating pain to both arms as well as chronic paresthesias type symptoms

and hypesthesias.  After examination and review of the claimant’s MRI, it was

recommended that she undergo physical therapy with cervical traction, medications

were prescribed, and she was encouraged to keep her appointment with the pain clinic.

Dr. Larry Armstrong writes on August 21, 2006 that he has evaluated the claimant and

after physical examination and review of her diagnostic studies, he notes that the MRI

of her cervical spine reveals multiple cervical disc degeneration as well as disc

herniation present at C5-C6 and C7, more noticeable to the left.  Dr. Armstrong

diagnosed the claimant with having cervical disc degeneration, cervical disc herniation,

left rotator cuff tear by MRI report,   Dr. Armstrong further notes that all of these above

impressions are work related.  Dr. Armstrong recommended physical therapy and a

referral to Dr. Benafield for evaluation of her left upper extremity rotator cuff tear.  Dr.

Armstrong notes that the claimant may require surgical intervention for her neck to help

improve her condition but that they can make that decision after she is seen by Dr.

Benafield.

The respondent’s exhibit set forth that when the claimant was seen on May 10,

2006, at Sparks Regional Medical Center, she was returned to work with restrictions of

no lifting or carrying up to 10 to 15 pounds, and no work above her left shoulder

extremity.  It was also noted that she could not pull or push up to 15 pounds and

absolutely no climbing.  Again, on May 15, 2006, the claimant was returned to work that

date with no restrictions.  A note from Sparks Regional Medical Center dated May 18,

2006, indicates that the claimant can return to work with the restrictions of not to lift
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or carry anything over 10 pounds, not to pull or push anything over 15 pounds, not to

work with her left shoulder above her shoulder, and no climbing. On May 31, 2006, the

claimant’s restrictions were reaffirmed by a note from the Sparks Medical Center.  On

June 9, 2006, the claimant was returned to work with the restriction of no standing or

walking from zero to two hours at a time, and a 10 pound lifting, carrying, pushing, or

pulling restriction.  It was further noted that the claimant should not work above her left

shoulder and she can bend and squat occasionally, but absolutely no kneeling or

climbing.  There is a note at the bottom of this return to work which I cannot make out.

 Dr. Rhomberg on June 15, 2006, took the claimant off work until it could be determined

if her steroid injections were going to relieve her pain.  Dr. Rhomberg writes on June 26,

2006, that the claimant may return to work with limited use of her left shoulder.  There

is an additional note written at the bottom not in Dr. Rhomberg’s handwriting, indicating

that the claimant should do no lifting over 15 pounds.  On July 11, 2006, Dr. Rhomberg

continued the claimant on light duty with a 15 pound weight restriction and be allowed

to take narcotic medication.  

The claimant underwent a Functional Capacity Evaluation on September 8, 2006.

This report indicates that the claimant gave reliable effort with 56 consistency measures

within expected limits.  It is also noted that the claimant showed no signs of symptom

magnification or any other inappropriate illness responses.  After a full range of testing,

it was determined that the claimant was able to perform work at the medium physical

demand classification.

In the claimant’s deposition, she testified at length as to how her accident

happened on May 8, 2006.  The claimant testified that it was not uncommon for one of

the nurses to strain a muscle, therefore, she worked her entire shift but when she

returned to her shift the next day her left shoulder continued to swell and her pain

increased as well.  The claimant testified that the other nurses put ice packs and then
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heat on her shoulder in hope of elevating the swelling but eventually Pam Ball, one of

the nurses who had been working with her with the patient when the accident occurred,

encouraged her to fill out an accident report and helped her with the paperwork.  The

claimant testified that after she finished her paperwork, her charge nurse was called,

and then she called Mary Shankle who was the night supervisor.  The claimant testified

that Ms. Shankle told her to go to E.R., but because there were not enough nurses in the

IC Unit, she finished taking care of her patients and around 7:00 am. she went to the

E.R.  The claimant testified that Anita sent her to see Dr. Lukasek, which was the

morning of May 10th.  The claimant testified that the doctor gave her muscle relaxants,

pain pills, and put her on light duty.  The claimant testified that she was scheduled to

work a regular shift the next night, so after she was seen by the doctor she went home

took her medication, and went to sleep.  The claimant testified that apparently the

respondent had already scheduled her to work at the clinic and left a message on her

phone to be at work at 8:00 am. on May 11th.  The claimant again testified that she had

already been scheduled to work a regular shift beginning the evening of May 11th, and

that she was asleep when the message came in so she did not get the message.  The

claimant testified that she was not scheduled to work the next day, which was a Friday,

nor was she scheduled to work on May 13th which was a Saturday.  The claimant testified

that the next day she worked she was in the laundry room, and she worked

approximately six  hours before he physical therapy appointment.  The claimant testified

that she could not do the laundry room work due to her left shoulder but that the

respondent did continue to make the laundry room job available to her.  The claimant

testified that Dr. Lukasek never took her off work completely.  The claimant testified

that when she saw Dr. Rhomberg on June 15, he took her off work and it was her

understanding that she was to be off work until he re-evaluated her after her cervical

injections.  The claimant testified that Dr. Rhomberg released her to return to light duty
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work on June 26, 2006, at the request of the respondent without even seeing her.  The

claimant testified that the respondent offered her light duty work but that she told them

that she was unable to do the work due to her medication.  The claimant testified that

on July 11, 2006, Dr. Rhomberg continued her on light duty with a fifteen (15) pound

weight restriction and with a notation to be allowed to take narcotic medication.  The

claimant testified that the respondent did not refuse to put her back to work at light

duty but, due to her pain, she was unable to function and that she told the respondent

she could not do light duty.  The claimant testified that she has not seen Dr. Rhomberg

since July 11, 2006, but in September or the end of August, she called Dr. Rhomberg’s

office and asked him to give her a return to work slip at regular duty.  The claimant

testified that she no longer could remain off work since she needed the work.  The

claimant testified that she receive temporary total disability from the respondent in the

amount of $200.00 for the period of time Dr. Rhomberg took her off work in June and the

time that she was released to light duty later on in June.  The claimant testified that

after she talked to Dr. Rhomberg in late August about returning to work, she worked one

night shift in the monitor room on September 6, 2006.  The claimant testified that the

respondent then sent her for a Functional Capacity Evaluation which was conducted on

September 8, 2006.  The claimant testified that from September 6, she has continued

to work with no restrictions at her regular job.  Attached to the claimant’s deposition

was a return to work slip signed by Dr. Rhomberg dated August 29, 2006, indicating that

the claimant could return to work on August 30, 2006 at regular duty.  

After a complete review of this entire case, I find that the claimant has proven

by a preponderance of the evidence that she sustained a compensable injury to her neck

and left shoulder while working for the respondent on May 8, 2006.  The parties have

stipulated that the claimant was involved in a job related event on May 8, 2006.  The

claimant has consistently been treated for neck and left shoulder problems and her MRIs
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reveal a partial rotator cuff tear as well as a herniated disc in her cervical area.

Therefore, the respondent should pay for all reasonable and necessary medical care for

this claimant’s left shoulder as well as cervical problems.  

I further find that the claimant has failed to prove by a preponderance of the

evidence that she is entitled to additional temporary total disability from May 10, 2006

to September 8, 2006.  The claimant has testified, and it has been stipulated by the

parties, that she did work six (6) hours for the respondent on May 25, 2006 and four and

a half  (4-1/2) hours on May 21, 2006.  The claimant testified that she was able to do the

clinic work when she worked on May 25, 2006, and the respondent had offered her work

in the clinic at least twice according to the testimony.  It is further noted that one of

these clinic jobs had an estimated time of employment of at least two months which the

claimant turned down without even trying.  There has been some discussion about the

laundry room work which the claimant was assigned to initially.  The claimant testified

that she was not able to do this work because of its repetitive nature.  This laundry room

job certainly fell within the weight restriction which was imposed upon her and it could

be done using one hand if the claimant would have allowed herself time to adjust to the

job.   Although the claimant has exhibited an outstanding work ethic prior to her May 8,

2006 injury, her willingness to return to light duty jobs offered to her was notably

negative.   Therefore, not additional temporary total disability will be awarded in this

matter.

The claimant during testimony raised the issue of whether she would be entitled

to temporary partial disability from May 10, 2006, to September 8, 2006.  The claimant

testified that by choice she had contracted to work less than forty hours a week, but

even with this reduced rate it would qualify her for working the per diem shifts.  It was

my understanding from the testimony that these per diem shift are not quaranteed and
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would not be considered a part of an individual’s contract of hire.  Regardless, Ark. Code

Ann. §11-9-520 reads as follows;

In case of temporary partial disability resulting in the
decrease of the injured employee’s average weekly wage,
there should be payed to the employee 66 2/3 percent of the
difference of the employee’s average weekly wage prior to
the accident and his or her wage earning capacity after the
injury.

It seems quite clear that this statute was written in contemplation of a person returning

to work but at lessor hours or at a lessor hourly rate than what their contract of hire was

at the time of her injury.  In the claimant’s case she refused to return to work at all.

Ark. Code Ann. §11-9-526 states;

If an injured employee refuses employment suitable to his or
her capacity offered to or procured for him or her, he or she
shall not be entitled to any compensation during the
continuance of the refusal, unless in the opinion of the
Workers’ Compensation Commission, the refusal is justified.

I have previously found that the claimant was not entitled to temporary total disability

because she would not accept employment offered to her by the respondents.

Therefore, I find that the claimant has refused employment offered to her by the

respondent which was within her restrictions and which she has even testified that she

was capable of performing such as the clinic work.  Therefore, I find that the claimant

has failed to prove by a preponderance of the evidence that she is entitled to temporary

partial disability from May 10, 2006, to September 8, 2006.

FINDINGS & CONCLUSIONS

1. The Arkansas Workers' Compensation Commission has

jurisdiction of this claim.

2. On May 8, 2006, the relationship of employee-employer-

carrier existed between the parties.

3. The claimant was involved in a job related event on May 8,

2006. 
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4. The claimant is entitled to a weekly compensation rate of

$488.00 for temporary total disability and $366.00 for

permanent partial disability.

5. The claimant sustained a compensable injury to her left

shoulder on May 8, 2006.

6. The parties stipulated that the claimant worked six (6) hours

for the respondent on May 25, 2006, and four and a half hours

(4.50) hours on May 21, 2006.

7. The claimant has proven by a preponderance of the evidence

that she sustained a compensable injury to her neck on May

8, 2006.  (See Discussion above).

8. The respondent shall pay for all reasonable and necessary

medical care for the treatment of this claimant’s

compensable injury.  

9. The claimant has failed to prove by a preponderance of the

evidence that she is entitled to additional temporary total

disability from May 10, 2006 to September 8, 2006.  (See

Discussion above).

10. The  claimant   has  failed  to  prove   by  a   preponderance 

of the evidence that she is entitled to temporary partial

disability from May 10, 2006, to September 6, 2006.  See

discussion above.

ORDER

The claimant has proven by a preponderance of the evidence that she sustained

a compensable injury to her neck while working for the respondent on May 8, 2006.
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The respondent shall pay for all reasonable and necessary medical care for this

claimant’s compensable injury.

The claimant has failed to prove by a preponderance of the evidence her

entitlement to temporary total disability from May 10, 2006 to September 8, 2006.  

The claimant has failed to prove by a preponderance of the evidence that she is

entitled to temporary partial disability from May 10, 2006, to September 8, 2006.

IT IS SO ORDERED.   

                                                                                                               
                                                    ELIZABETH DANIELSON
                                                       ADMINISTRATIVE LAW JUDGE
                                         


