
BEFORE THE ARKANSAS WORKERS' COMPENSATION COMMISSION

WCC NO. F507644

MAHDI NAMMARI, Employee  CLAIMANT

TYSON POULTRY, INC., Employer  RESPONDENT

TYNET CORPORATION, Carrier RESPONDENT

OPINION FILED APRIL 17, 2007

Hearing before ADMINISTRATIVE LAW JUDGE GREGORY K. STEWART in Fort Smith,
Sebastian County, Arkansas.

Claimant represented by EDDIE H. WALKER, JR., Attorney, Fort Smith, Arkansas.

Respondents represented by M. MELISSA LEE, Attorney, Springdale, Arkansas.

STATEMENT OF THE CASE

On February 26, 2007, the above captioned claim came on for a hearing at Fort

Smith, Arkansas.   A pre-hearing conference was conducted on December 20, 2006, and

a pre-hearing order was filed on December 21, 2006.   A copy of the pre-hearing order has

been marked Commission's Exhibit #1 and made a part of the record without objection.

At the pre-hearing conference the parties agreed to the following stipulation:

1.   The prior opinion is final.

At the time of the hearing the parties also agreed to stipulate that claimant filed his

petition for a change of physician on September 25, 2006, and that an order granting his

change of physician was entered on November 28, 2006.

At the pre-hearing conference the parties agreed to litigate the following issues:

1.   Claimant’s entitlement to temporary total disability benefits from February 20,

2006 through July 31, 2006; A.C.A. §11-9-505(a) benefits from August 1, 2006 through

October 1, 2006; and temporary total disability benefits from October 2, 2006 through a

date yet to be determined.

2.   Medical from Dr. Aquilar from September 25, 2006 through November 26, 2006.

3.   Attorney fee.   
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The claimant contends he is entitled to temporary total disability from February 20,

2006 through July 31, 2006; A.C.A. §11-9-505(a) benefits from August 1, 2006 through

October 1, 2006; and temporary total disability benefits again from October 2, 2006

through a date yet to be determined.  Claimant also contends he is entitled to the payment

of medical expenses from the date the change of physician request was filed on

September 25, 2006 until the date the change of physician order was entered on

November 28, 2006.   He further requests an appropriate attorney’s fee. 

The respondents contend it is not liable for benefits prior to November 28, 2006.

From a review of the record as a whole, to include medical reports, documents, and

other matters properly before the Commission, and having had an opportunity to hear the

testimony of the witnesses and to observe their demeanor, the following findings of fact

and conclusions of law are made in accordance with A.C.A. §11-9-704:

FINDINGS OF FACT & CONCLUSIONS OF LAW

1.   The Full Commission Opinion filed July 13, 2006 is final.

2.   The parties’ stipulation that claimant filed a petition for a change of physician on

September 25, 2006 is hereby accepted as fact.

3.   The parties’ stipulation that claimant’s change of physician order was entered

on November 28, 2006 is also hereby accepted as fact.

4.   As a result of his compensable injury, claimant is entitled to temporary total

disability benefits beginning February 20, 2006, and continuing through July 31, 2006.  He

is also entitled to temporary total disability benefits beginning October 2, 2006, and

continuing through a date yet to be determined.

5.   Claimant has failed to prove by a preponderance of the evidence that he is

entitled to compensation benefits pursuant to A.C.A. §11-9-505(a).

6.   Respondent is  liable for payment of medical treatment claimant received from
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Dr. Aquilar between September 25, 2006 and November 28, 2006.   

7.   Respondent has controverted claimant’s entitlement to all unpaid indemnity

benefits.  Respondent has also controverted claimant’s entitlement to temporary total

disability benefits subsequent to February 5, 2007.

FACTUAL BACKGROUND

The claimant suffered a compensable injury to his right foot while working for the

respondent on February 2, 2005.   Claimant initially received medical treatment from Dr.

Dunaway who prescribed claimant a splint for his right foot, placed him on modified duty,

and eventually referred claimant to Dr. Aquilar , a podiatrist.   Dr. Aquilar diagnosed

claimant’s condition as a fracture of the Lisfranc’s joint of the right foot and a contusion of

the right fibula.   Dr. Aquilar gave the claimant a removable boot cast and released

claimant to light duty work.   Dr. Aquilar subsequently recommended surgery on the

claimant’s right foot.   

Before the surgery was performed claimant was evaluated by Dr. Kelly, an

orthopaedist, for a second opinion on September 1, 2005.   Dr. Kelly recommended an

evaluation by an orthopaedic foot specialist and as a result claimant was evaluated by Dr.

Pleimann on September 14, 2005.   Dr. Pleimann disagreed with the diagnosis of a

Lisfranc-type injury and instead indicated that he believed the claimant had contused the

deep peroneal nerve which because of its position overlying a bony exostosis had

remained hypersensitive.   Dr. Pleimann recommended a surgical procedure to alleviate

this condition and that surgery was performed on January 9, 2006.

Dr. Pleimann’s medical reports subsequent to that surgery indicate that claimant

continued to have problems with his right foot.   As a result, Dr. Pleimann referred claimant

to Dr. Rutherford for further evaluation and treatment of possible reflex sympathetic

dystrophy.   Dr. Rutherford ordered further testing which was negative for reflex
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sympathetic dystrophy.   Dr. Rutherford ordered a functional capacities evaluation which

indicated that claimant gave sub-maximal effort and also indicated that claimant was

capable of performing work in at least the light duty category.   In a report dated July 31,

2006, Dr. Rutherford assigned the claimant an impairment rating of 2% to the body as a

whole or 5% to the lower extremity.

Claimant subsequently filed his petition requesting a change of physician to Dr.

Aquilar on September 25, 2006.   Before claimant’s petition could be addressed by the

Commission, claimant sought medical treatment from Dr. Aquilar who again diagnosed

claimant’s condition as a Lisfranc’s sprain/fracture of the right foot.   Dr. Aquilar

subsequently recommended surgery which was performed on September 3, 2006.   

Claimant has filed this claim contending that he is entitled to temporary total

disability benefits for the periods beginning February 20, 2006 through July 31, 2006, and

again from October 2, 2006 through a date yet to be determined.   For the period beginning

August 1, 2006 through October 1, 2006, claimant seeks payment of benefits pursuant to

A.C.A. §11-9-505(a).   Claimant also requests payment for medical treatment received from

Dr. Aquilar between September 25, 2006 and November 28, 2006.   Finally, claimant

requests a controverted attorney fee.

ADJUDICATION

TTD - FEBRUARY 20, 2006 THROUGH JULY 31, 2006.

The injury which claimant suffered to his right foot is a scheduled injury.  An

employee who suffers a scheduled injury is entitled to receive temporary total disability

benefits or temporary partial disability benefits during their healing period or until they

return to work, whichever occurs first.   Wheeler Construction v. Armstrong, 73 Ark. App.

146, 41 S.W. 3d 822 (2001).   It is not necessary for a claimant to prove that they are

totally incapacitated from earning wages.
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After reviewing the evidence in this case impartially, without giving the benefit of the

doubt to either party, I find that claimant has met his burden of proving by a preponderance

of the evidence that he is entitled to temporary total disability benefits for the requested

period of February 20, 2006 through July 31, 2006.   

As previously noted, claimant underwent surgery on his right foot by Dr. Pleimann

on January 9, 2006.   The first medical report from Dr. Pleimann following that surgery is

dated March 6, 2006, at which time Dr. Pleimann noted that the claimant was still having

pain and swelling in his foot.   Dr. Pleimann also noted that the claimant’s foot was swollen

and hypersensitive to touch.   Dr. Pleimann was of the opinion that claimant needed

physical therapy and indicated that claimant should return for a follow-up appointment in

six weeks.   

The next report from Dr. Pleimann is dated April 17, 2006, at which time he notes

that claimant is still having problems with the right foot.   His examination revealed

noticeable redness and discoloration throughout claimant’s right foot and ankle.   He also

noted that claimant’s foot was cool to the touch when compared to the contralateral side.

Dr. Pleimann referred claimant to Dr. Rutherford for evaluation and treatment of possible

reflex sympathetic dystrophy in the foot.   Dr. Pleimann also noted that claimant could not

return to his regular work duties as of that date.   

Claimant subsequently sought medical treatment from Dr. Rutherford on June 1,

2006 and his evaluation revealed swelling and discoloration of the foot.   Dr. Rutherford

ordered a bone scan and a nerve conduction study and indicated that claimant should not

return to work until after a follow-up appointment.   On June 5, 2006, Dr. Rutherford again

completed a form indicating that claimant could not return to work until after a follow-up

appointment on June 21, 2006.

Following the additional testing, Dr. Rutherford stated that the claimant’s bone scan

was negative for reflex sympathetic dystrophy; however, the NCV was abnormal.   Dr.
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Rutherford did not recommend any additional medical treatment, but instead ordered a

functional capacities evaluation.   The functional capacities evaluation was performed on

June 14, 2006, and indicated that claimant gave an unreliable effort and failed to put forth

maximal effort on a consistent basis during the evaluation.   The report indicates that

claimant demonstrated at a minimum the ability to perform work in the medium

classification with occasional lifting of up to 30 pounds.   In a report dated June 21, 2006,

Dr. Rutherford indicated that claimant could return to work within the restrictions of the

functional capacities evaluation.  Finally, claimant was evaluated by Dr. Rutherford on July

31, 2006, at which time he indicated he had nothing to offer the claimant beyond

neuropathic pain medication, but he did recommend an independent medical evaluation

by Dr. Peeples.   This evaluation apparently was not performed.   Dr. Rutherford also

assigned the claimant an impairment rating of 2% to the whole person and 5% to the lower

extremity.

Claimant has requested payment of temporary total disability benefits beginning

February 20, 2006 and continuing through July 31, 2006.   I find based upon the medical

records submitted that claimant remained within his healing period throughout the

requested period of time.   Claimant was under the care of Dr. Pleimann immediately

following his surgery and was subsequently evaluated by Dr. Rutherford at the request of

Dr. Pleimann.   There is no indication that claimant’s healing period ended prior to July 31,

2006, nor is there any evidence that claimant had returned to work for the respondent or

any other employer.   The claimant last worked for the respondent in March 2005 and there

is no evidence that he had returned to work for any other employer since that date or within

the requested period.   Accordingly, given the fact that claimant remained within his healing

period and he had not returned to work, claimant is entitled to temporary total disability

benefits for his scheduled injury for the requested period of February 20, 2006 through July

31, 2006.   Respondent has controverted claimant’s entitlement to benefits for this period
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of time.

TTD - OCTOBER 2, 2006 THROUGH A DATE YET TO BE DETERMINED.

After claimant was last seen by Dr. Rutherford on July 31, 2006, he sought medical

treatment from Dr. Aquilar beginning on October 2, 2006.   On that date Dr. Aquilar

completed a form indicating that claimant should remain off work for two weeks.   Dr.

Aquilar also indicated that it was his opinion that claimant suffered from a Lisfranc’s

sprain/fracture of the right foot as a result of his compensable injury.   Dr. Aquilar provided

the claimant with an injection and instructed him to receive follow-up treatment in two

weeks.   When claimant was next evaluated by Dr. Aquilar on October 16, 2006, surgery

was recommended.   This surgery was subsequently performed on November 3, 2006.

Again, claimant’s injury was a scheduled one; therefore, he is entitled to temporary

total disability benefits as long as he remains within his healing period or he has not

returned to work.   In this particular case, there is no indication that claimant has reached

maximum medical improvement as a result of the surgery performed by Dr. Aquilar on

November 3, 2006.   While Dr. Aquilar indicated in a report dated February 5, 2007 that

claimant could return to modified duty, the claimant has not been returned to work by the

respondent and he has not obtained employment with any other employer.  As previously

noted, claimant does not have the burden of proving that he suffers a total incapacity to

earn wages in order to be entitled to temporary total disability benefits as a result of a

scheduled injury.

Based upon the evidence presented, I find that claimant has remained within his

healing period and that he has not returned to work as a result of his compensable injury

for the period beginning October 2, 2006 and continuing through a date yet to be

determined.

According to documentary evidence presented, the respondent apparently began

paying claimant temporary total disability benefits as of November 28, 2006, the date the
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change of physician order was entered by the Commission.   However, even if Dr. Aquilar’s

treatment was unauthorized, his opinion may still be considered in determining whether a

claimant is entitled to temporary total disability benefits.

Respondent is entitled to a credit for all temporary total disability benefits paid

subsequent to November 28, 2006.   I find based upon the facts presented that the

respondent controverted claimant’s entitlement to all temporary total disability benefits

between October 2, 2006 and November 28, 2006.   At the time of the hearing the

respondent had paid temporary total disability benefits through February 19, 2007;

however, respondent’s attorney contended that based upon Dr. Aquilar’s note of February

5, 2007 claimant was released to light duty; therefore, claimant would not have been

entitled to temporary total disability benefits subsequent to that date.   However, as

previously noted, claimant does not have the burden of proving by a preponderance of the

evidence that he was totally incapacitated from earning wages, only that he remained

within his healing period or that he had not yet returned to work.   Therefore, I find that

respondent has controverted claimant’s entitlement to temporary total disability benefits

beginning February 5, 2007 and continuing through a date yet to be determined.

A.C.A. §11-9-505(a) BENEFITS.

Claimant contends that for the period beginning August 1, 2006 through October 1,

2006, he is entitled to benefits pursuant to A.C.A. §11-9-505(a).   That subsection provides:

     (1) Any employer who without reasonable cause refuses
to return an employee who is injured in the course of employ-
ment to work, where suitable employment is available within
the employee’s physical and mental limitations, upon order
of the Workers’ Compensation Commission, and in addition
to other benefits, shall be liable to pay to the employee the
difference between benefits received and the average weekly
wages lost during the period of the refusal, for a period not
exceeding one (1) year.

In order to prove entitlement to benefits pursuant to A.C.A. §11-9-505(a)(1), the
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employee must establish (1) that he sustained a compensable injury; (2) that suitable

employment within his physical and mental limitations was available with the employer; (3)

that the employer refused to return the employee to work; and (4) that the employer’s

refusal to return the employee to work was without reasonable cause.  Torrey v. City of

Fort Smith, 55 Ark. App. 226, 934 S.W. 2d 237 (1996).   

In this particular case, I find that the claimant did sustain a compensable injury.

However, even assuming that suitable employment within the claimant’s physical and

mental limitations was available with the respondent and the respondent failed to return

the claimant to work, I find that this refusal was not without reasonable cause.   This claim

was the subject of a prior hearing conducted on December 12, 2005 on the claimant’s

entitlement to additional temporary total disability benefits beginning March 30, 2005 and

continuing through a date yet to be determined.   In an opinion filed January 10, 2006, I

found that claimant had failed to meet his burden of proving by a preponderance of the

evidence that he was entitled to temporary total disability benefits.   This finding was based

in part upon the medical evidence presented at the time of the original hearing that the

claimant had been released to return to modified duty by his treating physicians.  In

conjunction with that release,  the respondent offered the claimant light duty work within

his physical restrictions.   Despite having provided the claimant with a job within his

physical restrictions, the claimant refused to perform that work for non-work related

reasons.   As a result, claimant’s employment with the respondent was terminated in March

2005.   Based upon the medical evidence as well as the fact that the respondent provided

claimant with a job within his physical restrictions which he refused to perform for non-work

related reasons which resulted in his termination, I found that claimant was not entitled to

temporary total disability benefits.   The January 10, 2006 opinion was Affirmed and

Adopted by the Full Commission in an opinion filed July 13, 2006.

This finding is important because this claimant was terminated by the respondent
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in March 2005.   According to testimony from the claimant and other witnesses at the

hearing, respondent’s policy regarding termination is that a person is eligible for rehiring

90 days after their termination.   While claimant testified that he contacted an individual at

the respondent’s place of business regarding re-employment by the respondent,

respondent does not hire employees or rehire employees who appear at its facility.

Testifying on behalf of respondent at the hearing was Betty Killough, the complex HR

manager for the respondent’s Clarksville location.   Killough testified that a person

requesting employment or rehiring by the respondent must go to a local Work Force center

and put in an application.   Applications will then be matched up with available jobs by

Work Force and perspective employees will be sent to the respondent by Work Force.

Killough testified that the respondent only hires through Work Force and does not hire any

individuals who simply show up at its facility.   In this particular case, the claimant was not

referred to the respondent by Work Force.

In summary, the claimant was terminated by the respondent for failure to perform

a modified duty job which was provided to him in March of 2005.   The fact that claimant

was terminated for failing to perform a job for non-work related reasons was part of the

basis for a prior opinion denying claimant additional benefits.  Having terminated the

employment for failing to perform a job within his restrictions for non-work related reasons,

I find that the respondent’s refusal to return the claimant to work in August 2006 was not

without reasonable cause.   Claimant had been previously terminated and as a terminated

employee it was necessary for him to follow the respondent’s policy of going through Work

Force in order to be hired or rehired by the respondent.

Accordingly, for the foregoing reasons, I find that claimant is not entitled to benefits

pursuant to A.C.A. §11-9-505(a)(1).   

MEDICAL TREATMENT FROM DR. AQUILAR.

The claimant is requesting payment of Dr. Aquilar’s medical treatment provided
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between September 25, 2006 and November 28, 2006.   September 25, 2006 is the date

claimant filed his petition to change physicians to Dr. Aquilar.   November 28, 2006 is the

date the change of physician order to Dr. Aquilar was entered by the Commission.   During

this period of time the claimant was evaluated by Dr. Aquilar on at least two occasions and

underwent surgery on November 3, 2006.

There is no question but that claimant received a copy of Form AR-N, notifying him

of the procedures to be followed in order to change physicians.   While the Commission

does not have the authority to retroactively approve changes of physician, the Court in

Wright Contracting Company v. Randall, 12 Ark. App. 358, 676 S.W. 2d 750 (1984), did

indicate that the Commission has the discretion to impose liability on an employer for

services and treatment rendered between the time a claimant files a petition for a change

of physician and the date the Commission actually enters an order authorizing such a

change.

Since the time of the decision in Wright Contracting Company v. Randall, the

General Assembly has added the provisions of A.C.A. §11-9-514(a)(3) regarding the

procedure and circumstances under which change of physicians may be granted

depending on whether a managed care organization exists.   My review of decisions from

the Court of Appeals and from the Full Commission fails to reveal any specific decision

indicating that the Commission no longer has the authority to impose liability on employers

for services and treatment rendered between the time the claimant files a petition for a

change of physician and the date the Commission actually enters an order authorizing the

change.   However, I do note that there are concurring opinions  which indicate that this

authority remains.   In Tapman v. A-1 Insulation, Inc., Full Commission Opinion filed

December 2, 1997 (E514658), Chairman Coffman in a concurring opinion stated that  the

Commission does have the authority to approve medical treatment which was provided

after a petition for a change of physician is filed and before an order is entered, so long as
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a claimant has filed a request for the treatment prior to actually receiving it.   Likewise, this

same issue was discussed by Commissioner McKinney in a concurring opinion in

Greenfield v. ConAgra Foods, Inc., Full Commission Opinion filed September 8, 2006

(F407232), in which she stated:

    Further, the Full Commission has held on more than
one occasion that once an injured worker has filed a 
request for a change of physician with the Commission,
and then seeks treatment from a new physician that the
claimant wishes to change to, the claimant does so at
her own financial risk.  The Commission does have the
discretion to hold the respondents liable for any treat-
ment rendered by the physician selected by the claimant
beginning on the date that the petition was filed if the
Commission, in its discretion, awards a change of
physician to the physician that the claimant began
seeing after filing the request for a change of physician.
Sandra Tapman v. A-1 Insulation, Inc., Full Workers’
Comp. Comm. Opn. filed December 2, 1997, (Claim
No. E514658).

In this particular case, claimant had been evaluated by Dr. Aquilar following his

compensable injury.   However, respondent subsequently referred claimant to another

treating physician who eventually performed surgery on the claimant.   Claimant did not

seek any additional medical treatment from Dr. Aquilar until after he filed his petition to

change physicians to Dr. Aquilar on September 25, 2006.

Accordingly, I find that respondent is liable for medical treatment provided to

claimant by Dr. Aquilar after the date he filed his petition to change physicians on

September 25, 2006 and before the order was entered on November 28, 2006.   This

includes the surgery which was performed by Dr. Aquilar.   This finding is based in part

upon the medical evidence which indicates that the surgery performed by Dr. Aquilar has

been beneficial for treatment of claimant’s condition as compared to the original surgery

performed by Dr. Pleimann.

Accordingly, for the foregoing reasons, I find that respondent is liable for payment

of medical treatment provided by Dr. Aquilar to the claimant between September 25, 2006
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and November 28, 2006.

AWARD

Claimant has met his burden of proving by a preponderance of the evidence that

he is entitled to temporary total disability benefits beginning February 20, 2006 and

continuing through July 31, 2006.   He is also entitled to temporary total disability benefits

beginning October 2, 2006 and continuing through a date yet to be determined. 

Respondent is entitled to a credit for any temporary total disability benefits paid during

these periods of time.   Respondent has controverted claimant’s entitlement to all unpaid

temporary total disability benefits as well as all temporary total disability benefits

subsequent to February 5, 2007.   Claimant has failed to prove by a preponderance of the

evidence that he is entitled to any benefits pursuant to A.C.A. §11-9-505(a).   Finally,

claimant is entitled to payment for medical treatment received by Dr. Aquilar between

September 25, 2006 and November 28, 2006.

Pursuant to A.C.A. §11-9-715(a)(1)(B), claimant’s attorney is entitled to an attorney

fee in the amount of 25% of the compensation for indemnity benefits payable to the

claimant.   Thus, claimant’s attorney is entitled to a 25% attorney fee based upon the

indemnity benefits awarded.   This fee is to be paid one-half by the carrier and one-half by

the claimant.   Also pursuant to A.C.A. §11-9-715(a)(1)(B), an attorney fee is not awarded

on medical benefits.

All sums herein accrued are payable in a lump sum without discount and this award

shall bear interest at the maximum legal rate until paid.

IT IS SO ORDERED.

                                                                            
GREGORY K. STEWART
ADMINISTRATIVE LAW JUDGE


