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STATEMENT OF THE CASE

A hearing was conducted in the above-style claim to determine the claimant’s entitlement

to workers’ compensation benefits.

On October 3, 2006, a pre-hearing conference was conducted in this claim, from which a

Pre-hearing Order of the same date was filed.  The Pre-hearing Order reflects stipulations entered

by the parties, the issues to be addressed during the course of the hearing, and the parties

contentions relative to the issues.  The Pre-hearing Order is herein designated a part of the record

as Commission Exhibit #1.

The testimony of Lavearn Moody, the claimant, Rudolph Milton Mood, along with the
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August 31, 2006, deposition of Dr. Spencer H. Guinn, coupled with medical reports and other

documents comprise the record in this claim.

DISCUSSION

Lavearn Moody, the claimant, with a date of birth of September 24, 1951, is a high school

graduate.  Claimant commenced her employment with respondent on April 26, 1972, and last

worked for same in June 2002.  Throughout her employment with respondent claimant

performed the same job duties.  Claimant’s job title was that of heel padder.  Claimant is right

hand dominate.  

The testimony of the claimant reflects that she worked from 7:00 a.m. until 3:30 p.m.,

five day per week.  Claimant received a thirty (30) minute lunch break at 12:00 noon; a fifteen

(15) minute break at 8:45 a.m.; and a ten (10) minute break at 1:30 p.m.  Regarding her general

activities on a daily basis as a heel padder, claimant testified:

I would go on the floor and pull a rack of shoes.  And I would
get this rack to my table.  And I would get it there, I would take the heel
pads off, separate them right and left, lay them down.  And then I would
pick the shoes up off the rack. (T. 12-13).

The claimant’s job was to put pads/insoles in the shoes.  The claimant, who is five feet tall,

testified that the racks were taller then her head.  Claimant worked with two kinds of racks, one

for boots and a regular shoe rack, with the boot rack being the taller of the two.  Each rack had

four shelves which held a total of twelve (12) pairs of boots or shoes, three pair per shelve. 

Claimant placed a pad/insole in each shoe or boot.

Claimant described her work station as being a table approximately three to four feet

wide with a depth of two feet, sufficient to accommodate sitting the shoes down on it.  Claimant
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stood while performing her job from 7:00 a.m. to 3:30 p.m. claimant’s testimony reflects that

because she was so short she was provided a platform on which to stand.  In describing her

employment activities once she arrived at work in the morning, claimant’s testimony reflects:

I would go up and we had to get cleaning fluid.  We had to get our 
buckets of glue.  That means I’ve got to go and pick up a five gallon can.
And I got the glue.  We had a coffee can so round.  We would full that 
can with glue.  And then we would get cleaning fluid and fill a can with
cleaning fluid also. (T. 16).

The cans of glue and cleaning fluid were kept on the table at the claimant’s workstation.  

Claimant worked alone in discharging her employment duties.  Regarding the amount of time it 

took her to pour the liquids from the five gallon container into smaller coffee cans claimant 

testified:

I would say about two seconds because everything I did I
was fast at it.  So I would just pick it up, put it over in there. (T. 18).

After securing her smaller containers of glue and cleaning fluid claimant then walked over to her

workstation, which was in close proximity of the bulk fluids.  Thereafter claimant would go over

and get a rack of shoes and pull it over to her workstation, a distance of approximately 10 feet. 

The racks were equipped with rollers on the bottom.  Once her workstation is supplied, claimant

testified that the first thing that she did was reach up and get a pack of heel pads.  The

composition of the pack of heel pads consisted to 12 packs of right and left pads.  The pads are

held together by a rubber band.  Claimant uses her right hand to reach for the pads.  The pads are

located on the rack.  After removing the rubber band claimant laid the pads on her table and

separated them:

Well, you’ve got a right and left.  You’ve got the stack of right 
here, and the left there. (T. 22).
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Claimant’s next task was to get the shoes off the rack.  Clamant started with the bottom shelve of

shoes on the rack with three shoes in each hand and placing them on her work table.  Claimant

then commence putting the heel sole in the shoe by taking the pad, laying it in her left hand and

applying glue with a brush using her right hand.  The pad is then inserted in the shoe by the

claimant once she finishes applying the glue.  Using her right hand claimant applied pressure to

the pad to insure that it sticks to the shoe.  Claimant estimates the time to complete the process of

gluing the pad in the shoe was of two to three seconds duration.  Once the entire row of shoes has

been completed they are returned to the rack, and the same procedure is performed with the next

shelve or row of shoes.  After the pads have been glue in the entire rack of shoes, claimant then

pushes the rack up front of her to let dry.  

Claimant estimated that it took approximately five minutes to glue the pads in a rack of

shoes.  Claimant’s testimony reflects in detail the maneuvers made in discharging her job duties

during her twenty-five years of employment with respondent. (T.11- 30).  Claimant testified that

she completed 80-90 racks of shoes per day during her regular shift.

The claimant testified that she was seen by Dr. Jacobs, a Wynne family practitioner, on

January 17, 2002, due to complaints of pain in her right hand and arm.  Claimant noted that while

she had experienced a similar problem in the past, it was not as bad as that which cause her to

seek the medical treatment on January 17, 2002.  Claimant testified that when she first started

feeling the pain and discomfort in her right hand and arm she told her foreman, Richard Sanders, 

about it.  Claimant’s testimony reflects, regarding her conversation with Mr. Sanders:

Well at that time, there was a girl would be off from work
every day, and they didn’t have nobody to do the work.  And so I would 
stay on and try to do the work until I couldn’t do it anymore.  And so I 
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just went to him and told him, I just can’t to it no more. (T. 32).

Claimant told Mr. Sanders that she need to go to the doctor and was give authorization to

do so.  The claimant next visit to the doctor following the January 17, 2002, visits were February

6, 2002, and February 8, 2002.  Claimant acknowledged receipt of the February 7, 2002, Form

AR-N.  In discussing the injury to her hand and arm, claimant wrote on the Form AR-N, “just

picked up some shoes, and pain started in, first in my arm and then about two weeks later in my

hand and arm”.

Regarding a February 8, 2002, entry in the records of Dr. Jacobs reflecting that she

wanted to be off work due to her arm, claimant testified:

I told him that I was hurting.  And every time I would go, he 
would give me this story, you know, if you’ve got to be off, they don’t
like for you to be off.  They’ll terminate you. (T. 34).

Claimant testified that she was experiencing pain and swelling in her right wrist at the time she

requested to be off from work.  Claimant was subsequently referred by Dr. Jacobs to Dr. John

Ball, a Jonesboro orthopedic surgeon.

Claimant testified that her treatment under the care of Dr. Ball consisted of a cortisone

shot in the arm and a prescription of Bextra.  Claimant was taken off work by Dr. Ball.   The

testimony of the claimant reflects that she was referred to Dr. Bourland in Memphis pursuant to

the directions of the claims adjuster.  Claimant explained that her treatment under the care of Dr.

Bourland consisted of injections in both wrists and medication.  Claimant was returned to work

by Dr. Borland following her second visit in June 2002.

Claimant’s testimony reflects that when she was returned to work she was placed at a

different job.  The claimant testified that the job, which entailed breaking down boxes, putting
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tags on inserts, and making boxes, was not a lighter job that her regular one.  Claimant used her

hands in performing the new job, and explained:

I was able to do that maybe a minute at a time, and I would 
have to stop and rest. (T. 37).

Claimant performed the job for approximately a week and a half.  

On July 9, 2002, claimant returned to Dr. Ball.  The testimony of the claimant reflects

that following her return to Dr. Ball on July 9, 2002, she did not again return to work.  While

under the Dr. Ball’s care claimant received injections, which were of beneficial for about a week

before getting to the point that they would not help.  Claimant also took medication prescribed by

Dr. Ball.  Claimant asserts that Dr. Bourland performed the same kind of injections as Dr. Ball. 

Claimant last saw Dr. Ball on February 17, 2003.

Dr. Jacobs is the claimant’s family doctor.   When the claimant returned to Dr. Jacobs in

February 2004, she was referred to Dr. Spencer Guinn, a Jonesboro orthopedic surgeon. 

Claimant was first seen by Dr. Guinn on February 27, 2004.  Claimant underwent an MRI scan of

her right shoulder under the directions of Dr. Guinn.  Following the MRI scan claimant

underwent a surgical procedure under the care of Dr. Guinn on April 9, 2004.

Claimant’s testimony reflects that her right arm was immobilized in a brace for

approximately two (2) months following the April 9, 2004, surgery by Dr. Guinn.  Claimant

testified that from the time she ceased working for respondent in June 2002 until she had her

surgery in April 2004, she did not perform any activity but rather stayed at home.  Claimant’s

testimony reflects, regarding the afore period:

I couldn’t do anything.
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Because everything had to go to my left hand, and I wasn’t 
used to using my left hand.  And so I would try to wash, but I could
get clothes in the washer, but I couldn’t get them out. (T. 42).  

Claimant testified that respondent did not offer her one handed duty when she was unable to

continue working on the different job following her treatment with Dr. Bourland.

The testimony in the record reflects that residing in the home of the claimant, in addition

to her husband, are her seventeen year son and twelve year old niece.  Claimant’s testimony

reflects that once she was at home in June 2002,  due to residuals of her injury she did not

perform the tasks of cleaning the house, washing the dishes, preparing meals or things of that

nature.  Claimant denies that performed any significant activities at home from the time she left

work until her April 2004, right arm surgery.  Claimant explained that the medication that she

was taking cause her to do a lot of sleeping and that she was not physically capable of doing the

routine household chores of dusting, cleaning or sweeping.

Claimant’s testimony reflects that she was paid workers’ compensation benefits from

February 2002 until August 2002.  Further, claimant testified that as far as she knew, her medical

bills of her treating physicians [Dr. Jacobs, Dr. Bourland, and Dr. Ball] were paid pursuant to the

workers’ compensation program of respondent-employer.   

The testimony of the claimant reflects that while the pain started in her right hand and

forearm, it moved to up to her right shoulder.  While the claimant is uncertain when the pain

moved into her shoulder she testified that by the time she saw Dr. Guinn in March 2004, it had

moved to her shoulder.  Claimant denies having done anything at home while she was off work

to cause her arm to bet worse.  Claimant’s testimony reflects regarding the assistance rendered to

her by the children in her household:
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Yes.  Sometimes I had to call out to the school and get my, I 
stay right across from the school.  So I would have to call out to the school
and get my son. (T. 45-46).

Claimant denies engaging in any outside activities before February 2002, that caused her

to hurt her arm or shoulder.  Likewise, claimant denies performing any kind of repetitive work

outside of her job prior to February 2002.  Finally, claimant denies performing any strenuous

housework, strenuous yard work, or any other kind of work outside of her job prior to February

2002, which could have bought on her symptoms.

The testimony of the clamant reflects that following her April 2004, right shoulder

surgery and two month immobilization of her arm in a splint, she underwent physical therapy. 

Claimant continued performing exercises for her arm at home.  Claimant’s testimony reflects that

the surgery helped significantly with her right arm pain.  Claimant testified that following the

surgery and therapy her arm reached the stage that she could use it.   Although it would lock up

sometimes, claimant notes that it is better than it was before the surgery.  

Claimant asserts that until Dr. Guinn identified the problem in her shoulder and operated

on the shoulder the prior medical treatment had not helped significantly.  The testimony of the

claimant reflects that Dr. Guinn started treating her left shoulder after she recovered from the

right shoulder surgery, which has consisted of and injection.

During cross examination, claimant acknowledged that at the time of her deposition she

testified that when she first started having some pain in her right wrist in 2002, the pain would

come and go.  After relaying her concerns to appropriated supervisory personnel of respondent-

employer, claimant was seen by Dr. Jacobs.  Claimant concedes that at the point in time of the

afore there had not been an actual specific accident.
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Claimant testified that she disclosed an accurate and truthful history relative to her injury

to each of her treating and or examining physicians, to include Drs Jacobs, Ball, and Bourland. 

In addition to her June 2002, examination by Dr. Bourland, claimant was also evaluate at

Greenleaf in August 2002.

While the claimant testified on direct examination that she returned to respondent and

worked for a short time in June 2002, she acknowledged that the period of her return to work

could have been August 2002.  Claimant has not worked since the effort in August 2002.

Claimant maintains that when she was seen by Dr. Guinn in 2004, she reported that the

pain had worked its way up to her right shoulder.  Claimant testified that she truthful in telling

Dr. Guinn the location and duration of her pain.  Claimant acknowledged that she turned in the

cost of her medical treatment under the care of Dr. Guinn on her private health insurance so that

the bill would be paid.  

The testimony of the claimant reflects that she has not returned to work since the shoulder

on her shoulder under the care of Dr. Guinn, nor has she gone to an employment agency to ask

for help finding work.  While she was unable to recall the date, claimant testified that after she

stopped working for respondent in August 2002, she did go to the Employment Security Division

to look for work.  At the time of the afore claimant applied for unemployment compensation

benefits, which was early 2003.  Claimant testified that she received about a month of

unemployment compensation benefits at approximately $100.00, per week..  Claimant explained

the circumstances surrounding her filing for unemployment compensation benefits:

I had a credit card, and my credit card had protection on it.  And 
that was the only way I could get my bills extended because I couldn’t pay
it no other way. (T. 62).
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Claimant acknowledges that she drives a car and did so after she stopped working for

respondent in August 2002 and before seeing Dr. Guinn in 2004.  Claimant concedes that she

performed some chores around the house subsequent to August 2002.

The testimony of the claimant reflects that since she was last seen by Dr. Guinn for her

shoulder she has been seen by Dr. Gear relative to a bulging disc.  Claimant acknowledged that

she has a number of physical problems, to include pain in her hip, leg, and at times, pain in her

back.  Claimant has also complained of pain in her left arm, right shoulder, and an inner ear

problems.   

Claimant acknowledged being treated for some depression in the spring of 2002.  In the

spring of 2002, a son of the claimant committed suicide which worsened the claimant’s

depression.  Claimant also had a grandchild to die which also made her depression worse. 

Claimant concedes that the depression at times would make her feel sick.  Claimant took

medication for depression.  Claimant acknowledged that she did not tell Dr. Guinn that she had a

problem with depression at the time she was seen by him.  Likewise, claimant testified that she

did not relay her problem with depression to Dr. Ball or Dr. Bourland.

Claimant’s testimony reflects that she continued to feel that she is depressed and

continues to take medication.  The claimant’s prescription medication for depression is

prescribed by Dr. Jacobs.

Claimant testified that at the time that she was seeing Dr. Ball and Bourland she

complained that her left arm was giving her problems, however it was not treatment because

respondent refused to pay for it.  Regarding the submission of the cost for her treatment under the

care of Dr. Guinn to her health care insurance carrier, the testimony of the claimant reflects that
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at the time she had received written notification from respondent that they were denying the

compensability of her claim.

The testimony of the claimant reflects that she had access to health insurance because her

husband continued to work for respondent.  Claimant’s husband was employed by respondent for

37 years before being laid off.  

Claimant testified that when she was returned to work by Dr. Bourland in August 2002,

she was unable to continue working due to the pain in her arms.  Claimant denies that her

depression had any impact on her inability to work in August 2002.  Claimant’s testimony

reflects that her depression started in 1998 with the death of a child during her pregnancy. 

Claimant explained:

Yes, because I went to the doctor, and he checked me.  I was 
bleeding at work.  I went to the doctor.  He checked me.  He said he
couldn’t find nothing.  So he sent me back to work.  And I continued
to work that day.  And I went home.  The next day I had started bleeding
again.  I worked two days.  And when I went back, he said that I was
aborting the baby. (T. 68).

The testimony of the claimant reflects that she was able to continue working despite suffering

depression.

Claimant maintains that following her medical treatment by Drs. Jacobs, Ball and

Bourland, could not physically do the work that she had previously performed for respondent-

employer.  In November 2004, was found totally disabled by the Social Security Administration. 

Claimant acknowledged that depression was one of complaints at the time of her Social Security

filing.  Claimant denies that her depression prevented her from work at respondent.

The testimony of the claimant reflects that her left upper extremity complaints had their
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onset in early January 2002, shortly after the onset of complaints in her right upper extremity. 

The evidence in the record reflects that while under the care of Dr. Ball claimant was placed on

restricted duty using only the left hand.  Claimant explained that in performing the afore resulted

in increased pain in the left hand and arm.

Mr. Rudolph Milton Moody, the claimant’s husband of 33 years, presented testimony

corroborative of that of the claimant.  Mr. Moody was employed with the claimant at respondent

for a number of years with workstations both in front of and behind the claimant.  As a

consequence of the afore, Mr. Moody was in a position to observe the claimant as she discharged

her employment duties and job tasks.   Mr. Moody testified that after the claimant was taken off

work by her treating physicians in 2002 for a period of time she again worked for respondent for

“maybe a week or so” in 2002.  The testimony of Mr. Moody also reflects that after the claimant

ceased working at respondent-employer she was unable to do her household duties at home.

The medical in the record reflects that the claimant was seen on January 17, 2002, by Dr.

James Jacobs with complaints of pain in neck, left arm and left leg along with occasional pain in

the right wrist two to three weeks and some tingling in left foot and leg. (CX. #1, p. 1).  The

claimant was again seen by Dr. Jacobs on February 6, 2002, with complaints on pain in her right

arm for a week.  An x-ray of the right elbow was obtained and the claimant was provided

medication following the examination.  The clinic note of the visit also reflects a entry to an

orthopedic consult with Dr. Ball.  

On February 7, 2002, claimant completed a Form AR-N, which describes an injury to her

arm and hand growing out of her employment with respondent-employer.  The claimant

identified the date of her accident as “two weeks ago”.  Further the document reflects, in terms of
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the cause of her injury, “ picked up some shoes and pain start in hand first and then went up my

arm, this started about 2 weeks ago”.  (RX. #1, p. 10).

A February 8, 2002, entry in the clinic notes of Dr. Jacobs relative to the claimant reflects

that the claimant wanted to be off work due to her right arm/elbow complaint. (CX. #1, p. 2). 

The claimant was seen by Dr. Jacobs on February 12, 2002, with complaints of pain in her right

arm.  The clinic note reflects that medication, Vicodin, was provided for pain and an orthopedic

consult with Dr. Ball arranged. (CX. #1, p. 3).

On February 20, 2002, the claimant was evaluated by Dr. John Ball, a Jonesboro

orthopedic surgeon, pursuant to the referral of Dr. Jacobs.  The February 20, 2002, report reflects,

in pertinent part:

Ms. Moody is a 50 yof seen in consultation for Dr. James Jacobs with 
CC of R. upper extremity pain.  She has been off work for about the 
past week.  Has been working at the shoe factory for about the past 30 yrs.
States she is unable to get the shoes off the line related to her problem.
Describes R. forearm pain from the elbow down into the hand.  Awakens
her at night.  Denies having any symptoms like this in the past.  Onset was
about 3 wks ago when she was at work and picking up shoes.  Her arm began
to hurt and she was Dr. Jacobs and was placed on some medication.  X-rays
were also taken and referred with the pt.

*       *       *

PHYSICAL EXAM:  Pt. has tenderness in the forearm extensors.  Pain 
with wrist dorsiflexion.  Maximally tender over the radial tunnel and palpation
there causes tingling down into the hand.

X-RAY:    Films sent along with the pt., 2 views of the elbow, shows an 
ossicle off the medial epicondyle which is smooth.  Pt does not recall any 
prior injury there and this is away from her symptoms. (CX. #1, p. 4).

February 20, 2002, report of Dr. Ball reflects the impression of the claimant’s complaint as radial 

tunnel syndrome in the right arm.  The report further reflects:
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Reviewed exam and x-ray findings with the pt.  This is an area where
one of the entrapment syndromes can occur and this is a condition caused
by her work activities.  Treatment options were reviewed.  Other than oral
medicines, cortisone injection could be done and may well take more than
1 injection.  Surgery is also described fore the condition but this is a fairly
large surgery with lengthy recovery and many patients do not come to need
surgery.  States she is still going through the process of getting Worker’s
Compensation approval and has filed a report of injury.  Following betadine
prep, the R. radial tunnel is injected with a combination of 5cc of Marcaine,
and 80mg of Kenalog and tolerated well.  She will remain off work.
Prescription also provided for some stronger pain medicine, Vicodin.  Plan
recheck in about 5-10 days. (CX. #1, p. 4-5).

Claimant was again seen by Dr. Ball on February 27, 2002.  The clinic note relative to the visit 

reflects, in pertinent part:

.   .   .  She was showing primarily problems with radial tunnel syndrome 
in the R. forearm.  However, today, she describes tingling in both hands.
She is having some neck symptoms and has the sense that she has to hold
her head in a certain way.  Since her symptoms have broadened, we have
recommended MRI scan of the cervical spine and NCV testing of both upper
extremities.  Unable to return to work in the meantime. (CX. #1, p. 7).

While the MRI scan of the claimant’s cervical spine yield a normal cervical spine with no 

significant change since an October 14, 1999, the March 22, 2002, NCV disclosed abnormal 

nerve conduction velocity studies of both upper extremities.  The report reflects a conclusion of 

mild carpal tunnel syndrome of the right and left upper extremities, and no evidence of 

entrapment neuropathy or polyneuropathy. (CX. #1, p. 14-18).

The claimant was seen in follow up by Dr. Ball on April 1, 2002.  The clinic note of the 

visit reflects, in pertinent part:

. . . .  Today, she states she is feeling somewhat better but about 2 wks
ago today, began to have some increased burning in the R. forearm.  
Doesn’t feel that the R. arm is quite as strong as it has been either.

Reviewed the testing findings.  There was some mild carpal tunnel syndrome
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of both upper extremities.  The MRI scan of the cervical spine was normal.

Pt. has been off work.  She notes that the analgesics that she had were
helpful for the pain but seemed to cause nausea.  She has asked about what
is causing her ongoing symptoms.  The impression is that she is having
continued problems with overuse syndrome and post traumatic tendinitis
of the R. arm.

Have recommended getting her on anti-inflammatories and will also
change her analgesics.  Prescription is written today for Darvocet N100
Bextra 10mg l q.d.  She’ll remain off work and be seen back in 2-3 wks.
(CX. #1, p. 19).

The claimant was seen in follow up by Dr. Ball May 8, 2002.  The clinic note regarding the visit

reflects, in pertinent part:

Ms. Moody is having ongoing right forearm pain, especially if she reaches
out to pick something up.  She also tried to get over a tragedy in the family 
and during this time she has been holding her grandkids quite a bit and this
seems to hurt her forearm.  She has asked about injecting this again.  She
couldn’t take the pain medicine because it made her feel sick.  Hopefully with
rest and medications this will come under control.  Discussed the option of
surgery, if it comes to that, with decompressing the radial nerve. (CX. #1, p. 21).

On June 17, 2002, the claimant was evaluated by Dr. William L. Bourland, at the request

of respondent.  After reciting a history of the claimant’s right hand and arm pain, as well as the

diagnostic studies and medical treatment rendered pursuant to same, the June 17, 2002, clinic

note reflects, in pertinent part:

.     .    .   .  She underwent a nerve conduction study on March 22 by 
Dr. Ball with a diagnosis of the nerve conduction study of mild carpal
tunnel syndrome bilaterally.  No other entrapment was found.  Dr. Ball
felt that the patient probably had a radial tunnel syndrome from the patient’s
symptoms of forearm pain on the right side.  He did inject her in the area
of the radial tunnel and seemed to get somewhat better.  She then continued
having problems with pain in spite of the fact that she was on Darvocet-N-
100 and Bextra.  She was seen by Dr. Ball on May 8, 2002 and again injected
in the radial tunnel area.  She now presents for second opinion.
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Today the patent states she hurts in the right forearm area and elbow area
over the lateral aspect.  However, on further questioning, she states she 
also hurts on the volar aspect of the wrist and runs down into the flexor
muscle mass on the right side.  She states she has numbness in the hands,
but on close questioning the numbness is on the dorsum of the right hand
and only mildly on the dorsum of the left hand.  She has no complaints
of numbness over the volar aspect of the hand.  

*       *       *

PHYSICAL EXAMINATION:   Today the patient has generalized tenderness
about the extensor muscle mass on the right side.  She has no real tenderness
with point pressure over the radial nerve in the right forearm area.  Radial 
nerve is rolled with no evidence of exquisite tenderness.  She has no pain
on pronation against resistance.  She has generalized tenderness about the 
lateral epicondyle.  She does have exquisite tenderness over the extensor carpal
radialis longus and brevis at the intersection of the extensor pollicis longus.
She also has tenderness about the volar muscle mass on the right forearm
area.  She complains of pain on flexion against resistance, the pain being in
the flexor tendon area at the carpal tunnel level.  She has no numbness in
the right hand.  Tinel sign is negative on the right.  Phalen test is negative 
except it causes pain in the volar aspect of the right forearm.  No weakness, 
no atrophy.

She has identical findings on the left side, although not quite as exaggerated.
Her major areas of tenderness are the intersection area over the dorsum of
the left forearm and she complains of pain over the volar aspect of the left
forearm on flexion against resistance.  (RX. #1, p. 1-2).

Dr. Bourland diagnosed the claimant’s complaint as “possible tendinitis, both forearms”, and 

provided treatment in the form of injections in both intersection areas in the forearm.   The June 

17, 2002, clinic note concluded:

.   .   .   I have explained to her that I don’t know why she should be hurting
on both sides of her forearms.  I don’t find any significant evidence indicating
radial tunnel syndrome, although she may be improved from the injection by
Dr. Ball.  I have put her on Celebrex as an anti-inflammatory and we will 
see how that works.  Encouraged her in an exercise program.  Have allowed 
her to go back to light duty work as of 6/17/02, full duty work two weeks 
later on 7/1/02.  If she continues to have problems, I would be happy to see
her again. .   . (RX. #1, p. 2).
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The claimant was again seen by Dr. Bourland on July 1, 2002.  The clinic note relative to the 

visit reflects, in pertinent part:

. .   .   .   .   When I saw him [her] in the office two weeks her pain was 
primarily over the dorsum of the wrist.  Today she states the injections 
really didn’t help any, but she is not having as much pain over the dorsum
of the wrist.  She is again having pain in the lateral muscle mass area.   .   .
.   .   .   I have explained to the patient I am not sure she has got a radial 
tunnel syndrome, but I don’t know what would be causing her pain.  At this
time I don’t think a surgical release of the radial nerve would give her 
significant relief of pain, although it might.  I have explained to her it is a 
rather significant operation and I don’t feel that she is having enough 
difficulty to require that surgery.  She has been seen by Dr. Ball more times
than I have seen her, and I think it would be worthwhile for her to return 
to see Dr. Ball.

I have discussed the case with Dr. Ball and he understands that I am not 
sure that any surgery is going to help this lady because of her multiple 
complaints.  She has pain over the volar aspect of the forearm, dorsal
aspect of the forearm, the intersection area over the distal wrist and pain with
flexion/extension of the wrist.  I don’t have one diagnosis that would take
care of all of these problems, and I find it unusual that she gets better and 
worse simply depending on the office visit.  The patient states that she doesn’t
think she is able to return to work, but I don’t have any medical reason to 
keep her off work at this point in time.  I have asked her to see Dr. Ball
again and see if he can help the patient, and Dr. Ball is in agreement with 
that. (RX. #1, p. 4).

In accordance with the July 1, 2002, visit of the claimant to Dr. Bourland, on July 9,

2002, claimant was again seen by Dr. Ball.  The July 9, 2002, clinic note of Dr. Ball reflects that

the claimant did try to return to work at light duty and felt that it actually increased her

symptoms.    The July 9, 2002, clinic note of Dr. Ball also reflects that when the claimant tried to

return to her regular duty she was laid off.  Additionally, the report reflects that the claimant was

directed to return to Dr. Ball by her supervisor, “hoping to get her problem resolved”.  The July

9, 2002, clinic note further reflects, in pertinent part:
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Dr. Ball reviewed with Ms. Moody that there is not a surgical solution
to this and if Dr. Bourland was not comfortable in proceeding surgically,
certainly a general orthopedic surgeon would not feel comfortable in doing
so either.  Her problem basically is caused by her 30 yrs of overuse. 

.   .   .   .   .   .  Did not feel that we can get Ms. Moody back to factory work 
anytime soon.  1-hand work is recommended and if this is not available, then
she’ll need to remain off work.

Feel that the best option at this point would be to get her into the services
of a hand subspecialty therapist.  Unfortunately, there is not one real close 
but feel that this expertise is needed in this situation.  Accordingly, we’ve
recommended treatment both by Mr. Paul Cooper for tendinitis and radial
tunnel syndrome 3 x a week for 4 wks.  We’ll plan on seeing Ms. Moody
back in 4 wks. (CX. #1, p. 22).

On August 6, 2002, the claimant was a Greenleaf Evaluation at Memphis Hand Center

under the direction of physical therapist pursuant to a referral of Dr. Ball.  The Greenleaf

Evaluation reflects, in pertinent part:

Ms. Moody displayed normal ROM and sensation.  Patient gave an overall
poor effort on all strength testing based on inconsistencies.  Therefore, it
is reasonable to assume that Ms. Moody’s maximums are beyond those
exhibited.  Her grip and pinch strength, while diminished mildly from 
normative data for age and sex, were noted to be well within requirements 
for functional use.  This was further substantiated by observations of her
in the clinic.

Her primary limiting factor appears to be her complaint of pain in her 
extensor musculature, despite her diagnosis of flexor tendonitis.  Resistance
to wrist and digital flexion does not produce any symptoms as would be
expected with her diagnosis.  Likewise, her wrist extensors were not 
symptomatic with resistance applied.  Her complaints appear to be non-
physiological based on vague pain diagramming.  Additionally, her
unresponsiveness to treatment would further place in question her lingering 
complaints.  An aggressive pain management program was initiated in
conjunction with range of motion and progressive strengthening, yet the
patient shows no positive effect.

While it is recognized that the patient’s perception of pain may be legitimate  
 In her mind, there does not appear to be physiological basis for the complaint.
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Ms. Moody was pleasant and cooperative throughout treatment, yet does
not appear to have benefitted significantly despite appropriate programming.
Based on this, one can assume Ms. Moody is a poor rehab candidate, and 
barring any additional pathological findings could be released at maximum 
medical benefit to return to work and daily activity. (RX. #1, p. 9).

The claimant was again seen by Dr. Ball on August 7, 2002.  The clinic note relative to

the afore visit reflects, in pertinent part:

F/U tendinitis R. forearm.  Feels she is doing better.  She’s been in OT with
a hand therapist in Memphis.  She notes some soreness with wrist 
dorsiflexion and in the forearm extensors but much less tender than she has 
been.  She had been off on medical leave but now her Worker’s Comp. 
benefits have been resumed since they didn’t have restricted duty for her.
We have again recommended continuation of 1-hand duty if available.  If
not, the pt. should remain off work.  Return visit in 2 mos.  (CX. #1, p. 25).

A Form AR-2, Employer’s Intent to Accept or Controvert Claim, was completed by the

claims adjuster of the third party administrator of the respondent-employer’s workers’

compensation program, on August 8, 2002, which reflected that the February 6, 2002, claimed

injury of the claimant was being controverted due to the same being “non compensable injury”.

(CX. #2,).

The claimant was again seen by Dr. Ball on October 7, 2002, in follow up of her right

arm tendinitis.  The clinic note reflects, in pertinent part:

She states she has to ration her activities and do just a little bit at a 
time.  Will plan to continue to follow her along for this and likely do
rating at her next visit in about 3 mos.  Reviewed with the pt. that she
may not recover sufficiently to return to work in a factory setting.  Has 
been using Darvocet and Aleve for pain.  Recently had some vertigo 
and her family physician diagnosed her with Meniere’s disease.  Refills
written today for Darvocet N100 and Bextra 10mg.  Pt. can do L. hand
work if available.  If not, she will need to remain off work. (CX. #1, p. 29).

The evidence in the record reflects the presence of a Family Medical Leave form relative
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to the claimant.  The document reflects that the claimant was placed on medical leave of absence

from October 8, 2002, to November 8, 2002.  The entry of “Arm” is listed as the reason for the

leave on the document. (CX. #1, p. 31).

A January 15, 2003, clinic note of Dr. Ball reflects that the claimant was seen regarding

her ongoing problems with her right forearm, with pain and numbness.  The clinic note reflects,

in pertinent part:

.   .   .   .   She describes burning pain in the radial tunnel, which goes
down into her fingers.  Currently not working.  She has still been using 
Bextra off and on, and some over-the-counter rubs, such as Flex-All.  We
had tried to inject this in the past, and it did not seem to help her a lot.  
She has a supply of analgesics.  She notes that the whole dorsum of her 
hand will tend to get numb on occasion.  She had previous nerve conduction
testing don in March of last year, which revealed some mild carpal tunnel
syndrome of right and left upper extremities, but no other entrapment
neuropathies or polyneuropathies noted.

*       *       *

PLANS:    Findings are reviewed with the patient.  We have recommended
placing her on a burst and taper course of prednisone, and seeing her back
in about 1 month. (CX. #1, p. 33).

The February 17, 2003, follow-up visit with Dr. Ball resulted in the claimant being returned to  

Dr. Jacobs in Wynne to manage medically and to refer her back as needed in order to avoid 

driving back to Jonesboro.  The February 17, 2003, clinic note further reflects, in pertinent part:

.     .     .     .     She was placed on a burst and taper course of Prednisone
at her last visit about a month ago.  She is feeling better.  Has some mild
soreness in her R. forearm.  She did see Dr. Jacobs recently with CC of L
calf pain and she states he put her back on Bextra.  She is not currently
working and has been trying to help her daughter with caring for one of the
grandchildren who is only 3 mos old and has some sort of brain or neurologic
disorder.  She notes that she has concerns about dropping her with her R
arm symptoms.  Basically stopping the work that caused her symptoms is 
the best treatment and she’s already done that. .   .   . . (CX. #1, p. 34).
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On February 11, 2004, the claimant was seen by Dr. Jacobs with complaints of problems

with her right arm and left leg.  Thereafter, the claimant was referred to Dr. Spencer Guinn, a

Jonesboro orthopedic physician.  (CX. #1, p. 35).

On February 27, 2004, the claimant was examined by Dr. Spencer Guinn pursuant to the

February 11, 2004, referral of Dr. Jacobs.  The February 27, 2004, clinic note of Dr. Guinn

regarding the claimant reflects, in pertinent part:

This is a 52-year-old female who reports that she has had a long history
of right shoulder and what she describes as left low back pain, greatly
increased in both cases over the last 4-5 months; no history of injury but
states that has done hard work her whole life.  The right shoulder causes
her difficulty in sleeping; she can’t raise her arm over her head.  She is 
having quite a bit of discomfort with this.  She has not had any other treatment
for this.  The pain radiates up into her trapezius area and up into her upper/
arm; no neurovascular complaints.  She states that the pain radiates down 
into her left thigh. (CX. #1, p. 37).

Following his examination of the claimant on February 27, 2004, Dr. Guinn assessed the

claimant’s complaints as right shoulder impingement and rotator cuff tendonitis versus tear and

left sided low back pain with no neurologic findings. (CX. #1, p. 37).  

A March 1, 2004,  MRI scan of the claimant’s right shoulder disclosed a complete rotator

cuff tear. (CX. #1, p. 40).  The March 1, 2004, MRI scan of the claimant’s lumbar spine

disclosed small diffuse bulges at L4-5 and L5-S1 levels narrowing the right neuroforamina. (CX.

#1, p. 41).

Claimant was seen in follow-up by Dr. Guinn on March 26, 2004.  The clinic note

relative to the visit reflects, in pertinent part:

.   .   . .   She states that she did not have any improvement whatsoever
in her right shoulder and continues to have the pain on the left side of her
low back.  Her MRI was reviewed with her and she has a complete full
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thickness rotator cuff tear, and in her low back she has some bulging
that appear to be impinging on the left side nerve root.

PLAN:   We had a lengthy discussion about various treatment options.
She wants to go ahead set up for surgery so I’ll schedule her for a right
shoulder mini-open rotator cuff repair, foraminoplasty, and distal clavicle
resection.  I’m going to get her set up with Dr. Gera to evaluate for 
injections of her left side of her low back. (CX. #1, p. 43).

On April 9, 2004, the claimant underwent a distal clavicle resection, subacromial decompression

with a acromioplasty and rotator cuff repair on the right shoulder under the care of Dr. Guinn.

(CX. #1, p. 44-46).  In a March 15, 2006, correspondence to the claimant’s attorney, Dr. Guinn

set forth his opinion regarding the nexus between the injury for which he treated the claimant and

the claimant’s job duties. (CX. #1, p. 49).

On August 31, 2006, the parties obtain the deposition of Dr. Guinn, and the same is

included as a part of this record as Joint Exhibit #1.  Dr. Guinn testified that the claimant was

initially seen by him on February 27, 2004, at which time she completed a patient history and

information form.  While the claimant did not indicate on the document a history of any accident

or accidental injury as the basis for her visit, the dictation of Dr. Guinn growing out of his

physical examination of the claimant reflects “that she had done hard work her whole life”.  The

claimant’s physical complaints at the time of the February 27, 2004, visit were her right shoulder,

left hip, and low back.  The claimant was referred to Dr. Guinn by Dr. Jacobs.

The testimony of Dr. Guinn reflects that he was not supplied with medical records

relative to the claimant’s medical care prior to February 27, 2004.  At the time of the initial visit

of the claimant she furnished for Dr. Guinn’s review outside x-rays.  Based on the medical

history provided by the claimant and his physical examination Dr. Guinn’s assessment of the
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claimant’s right shoulder complaint was that of either impingement and rotator cuff tendonitis or

a tear.  Dr. Guinn elaborated regarding the afore:

Well sometimes it’s difficult to tell if somebody has an irritated
tendon or inflammation, which would be tendonitis, or they could possibly
also have a tear and still have enough strength - - you know, sometimes 
the clinical picture is a little blurry initially. (JX. #1, p. 6).

Dr. Guinn noted, on reviewing the x-ray, the presence of a large acromial spur relative to the

claimant’s right shoulder.  Dr. Guinn testified regarding the finding:

That’s one of the bones that makes up the shoulder, it’s in the
front part of the shoulder and it’s fairly commonly the cause of rotator
cuff tendonitis and/or tears. (JX. #1, p. 7).

Dr. Guinn also acknowledged that it is possible that a 52-year-old female over a life expectancy

can develop an acromial spur through age and the degenerative process.  The testimony of Dr.

Guinn reflects that in order to know how long the claimant’s acromial spur had been present you

would have to have had interval films which he did not have.

Dr. Guinn testified regarding the mechanics of a rotator cuff tear bought on by an

acromial spur:

Over time as the rotator cuff rubs on that spur it can weaken
it and cause it to eventually rupture or it can rub a hole through the tendon.

*       *       *

Yeah.  There’s several types of tears.  Some people will have
them that come on slowly, over time, and they’ll have pain the entire
time.  Sometimes people come in and they’re asymptomatic, and they
go to lift something heavy and they feel a pop and they’ll have sudden
immediate pain.  And, I mean, obviously there’s in betweens on that.
Hers seemed to - - you know, what she related to me was that she had
had slow increase of hers and she did not seem to have one particular. .

Right.  She told me, at least based off of my notes, that she had
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had a long history and that it had been increased over the last 4 to 5
months. (JX. #1, p. 8).

The testimony of Dr. Guinn reflects that the history supplied by the claimant is consistent with

the acromial spur rubbing and ultimately potentially causing a tear.

The March 1, 2004, MRI scan of the claimant’s right shoulder pursuant to the directions

of Dr. Guinn disclosed a complete rotator cuff tear in the right shoulder, as did a later one which

was done on the claimant’s left shoulder.  Dr. Guinn explained that the MRI scan showed

evidence of a complete tear of the supraspinatus, one of the muscles that makes up the rotator

cuff.  Dr. Guinn confirmed that the rotator cuff tear depicted on the March 1, 2004, MRI scan is

consistent with a rotator cuff tear caused by the acromial spur viewed on the x-rays.  Dr. Guinn’s

testimony reflects it was his opinion, based on the x-ray findings and the MRI report, that the

likely cause of the tear was the spur. (JX. #1, p. 9).

Following the claimant’s initial evaluation/examination Dr. Guinn authored a February

27, 2004, letter to the claimant confirming the results of the examination and his opinion

regarding the etiology of her symptoms and injury.  Regarding the normal causes for the presence

of an acromial spur Dr. Guinn testified:

Well there’s different ways you can get one.  Some people just 
from birth - - we classify the acromion in three different shapes, some 
people have one that’s straight, some people have a little curve, and some
people have a big hook.  And the more hook you have, the more likely 
you are to have a rotator cuff tear at some point in your lifetime.  Other
people can get them through degenerative change over time.  So I would
say those are the two main ways you get them. (JX. #1, p. 11).

Dr. Guinn’s testimony reflects that in the case of the claimant there is no way to determine

whether the spur was congenital or developed from degenerative changes.  The rotator cuff tear
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found in the claimant is consistent with the bone spur rubbing.

Dr. Guinn performed surgery on the claimant’s right shoulder on April 9, 2004, at the

Outpatient Surgery Center in Jonesboro.  Dr. Guinn’s testimony reflects, regarding his findings

during the claimant’s surgery:

Yes.  I not that she had a large undersurface spur as well as some
overhang off the side of the acromion as well.

Yes.  It was consistent with what we’d seen on the x-rays and the
MRI.

She had a sharp area in front as well as underneath.  So when she
would raise her shoulder up, it would rub on the undersurface and on the
front part.

Any activity that gets the arm up or out would rub, activity at waist
level would not. (JX. #1, p. 12).

Regarding the amount of time it would take for a bone spur to produce a rotator cuff tear Dr. 

Guinn testified:

Right.  I mean, some people have a big hook and they never have
a problem, some people have a flat one and they get tears, so everybody
responds differently. (JX. #1, p. 13).

The testimony of Dr. Guinn reflects, based upon the diagnostic studies and the findings during

surgery, that it is his opinion that the bone spur most likely was the cause of the claimant’s

rotator cuff tear.

Dr. Guinn’s testimony reflects regarding the diseased tissue identified in the April 9,

2004, operative report:

It just, it tells me that the changes within her rotator cuff, it had
started to pull apart also, as well as tearing, and that’s what I referred to 
as “diseased tissue.”  It’s just degenerative type unhealthy appearing tissue. 
(JX. #1, p. 13-14).
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During the April 9, 2004, operation Dr. Guinn repaired the rotator cuff tear and removed the

bone spurs.  

Dr. Guinn’s testimony reflects his expectation that the claimant would experience

satisfactory results from the surgery relative to her rotator cuff and shoulder pain.  Dr. Guinn

testified regarding the claimant’s post surgery progress:

My notes are a little out of order here.  She progressed fairly
well by - - we saw her for her initial post-op visit, saw her 10 days out,
started her on physical therapy.  I then saw her, should’ve been about 
6 weeks later - - sorry, I’ve got a Wynne section here and a Jonesboro
section - - saw her for 2 weeks and then saw her at her 8-week visit.
She didn’t quite have the motion at that point that I wanted.  We addressed
a few issues at that point as far as her motion, and I adjusted her physical
therapy program.  I then saw her in Wynne in July of that year.

Yes.  She was doing better at that point.  She was concerned that 
she didn’t have her strength yet, but at that point - - no, she was only 3 ½ 
months - - her motion was markedly improved. (JX. #1, p. 15).

At the time of the July 30, 2004, follow-up visit claimant relayed complaints of pain in her left 

shoulder.  Dr. Guinn testified:

I do not have any mention of that at that visit.  I commented here
that it may be from overuse, which is fairly common.  You know, she’s
been using her left arm for everything for the last 3 ½ months.  But I don’t
have any not in her that we discussed it. (JX #1, p. 16).

The claimant declined treatment for the left shoulder during July 30, 2004, visit, except for 

beginning physical therapy.  At the time of her next visit on August 27, 2004, in Wynne, Dr. 

Guinn testified, regarding the claimant:

Her right shoulder was continuing to improve and her biggest 
complaint at that point was her left shoulder.  She stated at that point that
it felt like the right one did before we operated on it. (JX. #1, p. 17).
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The testimony of Dr. Guinn reflects that the claimant’s description of pain relative to her left 

shoulder is consistent with the same phenomenon of a bone spur rubbing and causing a potential

rotator cuff tear.  

X-rays of the claimant’s left shoulder were obtained on August 27, 2004, and an MRI

scan of the shoulder was had in September 2004.  Dr. Guinn testified regarding the results of the

diagnostic studies:

No evidence of a tear but that she had some degenerative change 
at her AC joint, which is where the collar bone meets up to the acromion
there, and that it was pinching or rubbing, what we call impingement.

*       *        *

Right.  She has - - I note in here she has a type two acromion.  Like
I was talking about before, she has some curve to it, not the hook, there is
a curve, plus the change on the underside of the AC joint and that can rub 
on the tendon.  (JX. #1, p. 17-18).

The testimony of Dr. Guinn reflects that it is his opinion that the degenerative changes were

causing the pinching and impingement in the claimant’s left shoulder.  Further, that just using the

left arm in everyday use will tend to rub and caused discomfort over time, “especially if she’s

using it primarily instead of her other arm because of surgery”. (JX. #1, p. 18).  

Dr. Guinn testified regarding the status of the treatment of the claimant’s left shoulder as

of the August 31, 2006, deposition:

I injected the left shoulder in August, ordered the MRI, she followed
up in September, September 24th , 04, and reported that her left shoulder was
not any improved, the injection didn’t help.  And at that point that’s when
she also noted that she was starting to get some other symptoms, tremors,
numbness, things like that.  So that’s when we started looking at her C-spine.

Tremors, numbness, and tingling into her hands. (JX. #1, p. 18-19).
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*       *       *

Well in September we set her up for the MRI of the shoulder and
C-spine, we ordered the EMG and nerve conductions.

Yes.  MRI left shoulder, plus the MRI of the C-spine, the EMG’s
for the new hand complaints.  I saw her back in October, 2004.  Her shoulders
were improving at that point, she still didn’t have her strength back.  We 
reviewed her EMG’s and they were normal, her C-spine was normal, and 
her shoulder MRI was reviewed with her for the first time then - - 

- - and did not appear to be a tear at that point. (JX. #1, p. 19-20).

Dr. Guinn testified that at the time of the claimant’s visit of December 17, 2004, she had

full range of motion in the right shoulder and relayed that it was “doing very well”.  The left

shoulder continued to be painful for the claimant with a lack of motion.  Claimant received an

injection in the left shoulder and was continued on her exercises.  During a February 25, 2005,

visit claimant relayed to Dr. Guinn “that she was busy during the Christmas Holidays” and had

“irritated her left shoulder”.  While noting that the claimant was receiving medical treatment

under the care of Dr. Gera relative to her low back, Dr. Guinn further testified regarding the

February 25, 2005, visit of the claimant:

.     .     .    .   We reviewed her MRI once again, plus her EMG’s, and she
wanted to try a final injection before she considered any other treatment.

And then we didn’t have any contact from her until she came in
to see my partner in August - - I mean, in April of this year.

April 14th she saw Dr. Dickson.

Left shoulder.  At that point she was doing well with her right shoulder
and said that her left shoulder was shooting pain from her neck to her forearm
that was worsening. 

When Dr. Dickson saw her in April he noted that her cuff was mildly
irritated and that she had good strength.  He was thinking at that point that
it might be what he called radicular pain, which is pain coming out of the neck .
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And she at that point was wanting to go see a chiropractor.  And that’s
they left that.  (JX. #1,p. 20-21).

When questioned regarding the maximum medical improvement regarding the right 

shoulder and releasing the claimant from his care, Dr. Guinn testified:

I don’t know if we wrote her a note.  Do you know before I look?
I don’t know if I . . .  Just from clinic notes, I’m not sure if I wrote her a note
clearing her.  But I would say - - October of ‘04 she had her motion back 
but she still lacked her strength, by December she seemed very pleased with
it.  You know, if she would’ve specifically requested a release from me, I
probably would’ve felt pretty comfortable by that December visit.  If she
would’ve pressed me at that October visit, I might’ve done it.  You know,
we would’ve talked about her job and her activities at that point before I
would’ve made a decision.  I’d say, you know, without having discussed
it with her, just based on my notes alone by that December visit she seemed
pretty pleased with her shoulder for the first time at that point, so that probably
would’ve felt right.  That’s about 8 months out, which for a big tear like
hers that’s probably not unreasonable. (JX. #1, p. 21-22).

Dr. Guinn’s testimony reflects that his dictations do not reflects that the claimant requested a 

release to return to work.  

Dr. Guinn noted, in terms of history supplied by the claimant during the initial February 

27, 2004, visit, that in addition to having done hard work her whole life and no history of an 

injury, claimant relayed “that she’s not had any other treatment”.  In terms of the duration of the 

claimant’s right shoulder pain, Dr. Guinn testified:

I try and get a date for my records, but sometimes people are vague
and, if they don’t have an acute event - - sometimes it’s hard for people
to remember, you know, ‘Oh, it started a year ago,’ or, ‘a year and a half
ago,’ sometimes it has a slow onset. (JX. #1, p. 23-24).

In the case of the claimant, Dr. Guinn’s testimony reflects that he is unable to determine whether 

the claimant’s onset of pain in the right shoulder was the product of the tear actually occurring in 

the rotator cuff as caused by the bone spur or from the rubbing of the bone spur.  Dr. Guinn
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testified:

Yeah.  And, once again, since we don’t have an acute event like
a fall or lifting a heavy object there’s no way to say when that tear actually
occurred. 

*       *       *

Not without a - - you know, sometimes patient will come in and
they’ll say, ‘July 1st I was lifting a rock, and my shoulder popped and I can’t
lift it now.’  Without that, there’s no way to tell. (JX. #1, p. 24).

In addressing the significance of the fact that the claimant, at the time of the initial February 27, 

2004, visit, relayed an increase in pain over the past 4 to 5 months, Dr. Guinn testified:

Oh, I mean, just that her symptoms were worsening and that’s what
finally led her to come in was that the pain had dramatically increased.
(JX. #1, p. 25).

Dr. Guinn testified that his medical records do not reflect that the claimant informed him

when she ceased working at Addison Shoe.  Further, there is not a date provided by the claimant

of when she begin having right shoulder pain.  After having been furnished during the August 31,

2006, deposition a copy of a June 17, 2002, report of Dr. Bourland, Dr. Guinn testified, upon

reviewing the report:

This was forearm tendonitis, and there’s a history in here that she’d
seen Dr. Ball maybe for carpal tunnel, which is in the hand and the wrist, 
maybe had radial tunnel, which is in the forearm, but I don’t see anything in 
Here about the shoulder. (JX. #1, p. 25-26).

Dr. Guinn acknowledged receiving a March 7, 2006, letter from the claimant’s attorney as

well as a document with several questions.  The March 7, 2006, correspondence from claimant’s

attorney recited a history of the claimant’s medical treatment regarding her right upper extremity

complaints and solicited an opinion regarding a nexus between the right shoulder rotator cuff tear
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and the claimant’s 30-year work history for respondent-employer.  Dr. Guinn responded in a

March 15, 2006, correspondence.  While the diagnosis of the claimant’s right shoulder complaint

is supported by objective findings Dr. Guinn testified with respect to his knowledge of the

claimant’s activity:

Just that she said in our original visit that she’s done hard work her
whole life.  I didn’t specifically inquire about what she actually did. 
(JX. #1, p. 29).

The August 31, 2006, deposition of Dr. Guinn reflects:

Q. I take it that just use of the arm in all activities, whether it’s household
chores, whether it’s driving a car, or any type of movements of the arm like 
you described earlier, any of that would be the type of wear from a bone spur
that would be affecting and potentially causing the rotator cuff, wouldn’t it?

A. That’s possible.

Q. It doesn’t have to be work, does it?

A. Any activity could cause it.

Q. And it could be a matter of a few months, it could be a matter of a 
year, it could be a matter of 2 years, it could be a matter of 5 years in terms
of a time period, couldn’t it?

A. Yeah.  There’s no way to tell.

*       *       *

Q. So in terms of whether this was actually caused by work or whether
it was actually caused by everyday living or whether it was a congenital bone
spur or whether it was a degenerative bone spur there’s no way to know in 
this case.

A. Since there was no acute event, I can’t say this is more work related or 
more home, or whatever. (JX. #1, p. 29-30).

During cross-examination, Dr. Guinn confirmed that the March 15, 2006, correspondence



32

accurately stated his opinion relative to the claimant’s right shoulder. (JX. #1, p. 30-31). 

Regarding the claimant’s history, during the February 27, 2004, visit, of a long history of pain in

the shoulder and complaint of pain radiating up into the trapezius area, Dr. Guinn testified that it

is “very common” to have pain in the upper arm in the condition that he ultimately found in the

claimant.

Regarding his later notations relative to the claimant’s left arm of some tingling into the

hand, Dr. Guinn explained the relationship of such symptoms with a shoulder complaint:

If your shoulder gets tight it can put stretch (phonetic) on the
nerves as they come down the arm, the brachial plexus, which is all the
nerves that go into your arm out of your neck.

You know, like in our baseball players, sometimes they’ll come
in with numbness in their fingers, and that’s how we know that they’re
having shoulder problems, because as they throw, their shoulder will slide
and pinch those nerves.

*       *       *

It happens.  I wouldn’t say it’s common, but it’s definitely not
unheard of.  (JX. #1, p. 33).

In his responsive March 15, 2006, report Dr. Guinn noted that the claimant related during

the February 27, 2004, initial visit that her should pain began as a work related condition and that

based on the description of her jobs over the years, concluded it is reasonable that her condition

was caused by the job.  Nevertheless, Dr. Guinn testified that the only history he had of the

claimant’s job was that of “hard work her whole life”.  Dr. Guinn did however testify that given

the claimant’s description of hard work over a long period of time and having problems with her

shoulder over a long period of time is consistent, in his opinion, based upon a reasonable degree

of medical certainty that the hard working conditions either cause or aggravated the shoulder to
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cause the tear of the rotator cuff that was subsequently diagnosed and surgically treated. (JX. #1,

p. 34).  

Dr. Guinn noted that the spur that he subsequently found in the claimant’s left shoulder

was similar to what was present in the right shoulder, but not as severe.  Further, the testimony of

Dr. Guinn reflects that the claimant’s left shoulder surfaced after the claimant had undergone

surgery on the right shoulder:

Correct.  She didn’t mention the left shoulder to me for the first
time until the July 30th, ‘04 visit. 

Yes.  I didn’t even exam the shoulder - - the left shoulder I didn’t
examine until the next visit, and that’s when we found that she was starting
to get a similar condition over there.  (JX. #1, p. 35-36).

While Dr. Guinn concedes that the fact that the claimant was using her left arm more due to the

surgery on the right shoulder would be consistent with the fact that she was starting to have

symptoms/problems in the left shoulder, he testified that there was no way of knowing how long

the spur had been present:

Because, once again, we have no interval films to compare
to. (JX. #1, p. 38).

Dr. Guinn testified that while he would have released the claimant as of the December 17,

2004, visit relative to her right shoulder, his testimony further reflects:

Right.  Her left one was still giving her trouble at that point.
But as far as the right shoulder, if she would’ve wanted a release at that
point, I probably would’ve given it to her. (JX. #1, p. 37).

Regarding the claimant’s April 2006, visit with Dr. Dickson, an associate of Dr. Guinn, 

Dr. Guinn testified regarding the claimant’s symptoms and assessment:

Well at that point he notes that she has some mildly positive tests
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of the rotator cuff, but she had good strength, and based on her symptoms
he gave her a diagnosis of radicular arm pain, which would be more nerve-
type pain than the cuff itself. (JX. #1, p. 37-38).

After a thorough consideration of all of the evidence in this record, to include the

testimony of the witnesses, review of the medical reports and other documentary evidence,

application of the appropriated statutory provision and case law, I make the following:

FINDINGS

1. The Arkansas Workers’ Compensation Commission has jurisdiction of this claim.

2. On or about February 7, 2002, the relationship of employee-employer existed 

between the parties.

3. On or about February 7, 2002, the claimant earned wages sufficient to entitle her 

to weekly compensation benefits of $259.00/$194.00, for temporary total/permanent partial

disability.

4. The claimant has failed to sustain her burden of proof by a preponderance of the 

evidence that she suffered a gradual onset injury to her shoulders pursuant to Ark. Code Ann.

§11-9-102 (4)(A)(ii) within the course and scope of her employment with respondent.

CONCLUSIONS

The claimant asserts that she suffered an injury to her upper extremities arising out of and

in the course of her employment with respondent which required medical treatment and rendered

her temporarily totally disabled for a period of time.  Claimant seeks corresponding temporary

total disability and medical benefits as well as controverted attorney fees.  While initially paying

some workers’ compensation benefits to and on behalf of the claimant, as of August 8, 2002,

respondent controverted the compensability of the claimant’s claim..
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The present claim is one governed by the provisions of Act 796 of 1993, in that the

claimant assets entitlement to workers’s compensation benefits as a result of an injury having

been sustained subsequent to the effective date of the afore provision.   The clamant asserts that

her injury is a rapid repetition motion injury.  Accordingly, in order to prevail on a rapid,

repetitive motion claim, the claimant must prove by a preponderance of the evidence that she

sustained and injury causing internal or external harm to the body which arose out of and in the

course of her employment and which required medical services or resulted in disability or death;

that the injury was caused by rapid repetitive motion; that the injury was the major cause of the

disability or need for treatment; and must establish a compensable injury by medical evidence

supported by objective findings.  

It is undisputed that the claimant was employed by respondent for approximately 30

years.  There is not a disputed regarding the nature of the duties discharged by the claimant

during her employment with respondent.  The claimant dose not asserts a specific incident injury

as the basis for the present claim, but rather that of a gradual onset on the course of her 30 years

of employment by respondent.  While the evidence preponderates that the tasks performed by the

claimant in her employment were repetitive, the rapidness at which she performed the same is

less so.  

Claimant first sought medical treatment as a result of symptoms in her upper extremity in

January 2002.  The claimant later reported her right upper extremity complaint as a workers’

compensation injury in February 2002, and appropriate workers’ compensation benefits were

furnished by respondent.  In addition to a primary care physician the claimant was seen by

several orthopedic specialists ( Dr. Ball, Dr. Bourland, and the Hand Clinic in Memphis).   The
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claimant was paid temporary total disability until her release to return to work.  The claimant’s

employment with respondent ceased in August 2002.  Both Dr. Ball and Dr. Bourland had

recommended against surgery relative to the claimant’s right upper extremity complaints and

symptoms, which was confined to the elbow and below.

A review of the medical in the record reflects that the claimant did not register complaints

of shoulder pain to the physicians that treated and or examined her between January 2002 and

August 2002.  Indeed, at the time of her initial visit to Dr. Guinn on February 17, 2004, she

relayed a history of right shoulder pain of four to six months.  It is undisputed that the claimant

suffered a tear to the rotator cuff in her right shoulder for which she underwent surgical repair. 

X-rays disclosed the presence of a bone supr in the right shoulder.  Dr. Guinn opined that the

bone supr cause the tear in the rotator cuff.  

Dr. Guinn did not obtain a detailed history of the claimant’s job duties, only that she had

worked hard all of her life.  In his July 9, 2002, clinic note Dr. Ball probably best assessed the

claimant’s complaints in noting that her problem was caused by 30 years of over use. 

Nonetheless, in order to establish compensability relative to her right shoulder rotator cuff tear as

a gradual onset injury, the claimant must sustain her burden of proof by a preponderance of the

evidence to include rapid repetitive motion.  As noted above, the claimant has failed in this

regard.  Dr. Guinn based his medical opinion of the casual nexus of the claimant’s injury to her

employment activities on the history supplied by the claimant of having worked hard all her life. 

While the credibility of the claimant is not disputed regarding her work history, in order to

establish compensability of the shoulder injury pursuant to Ark. Code Ann. §11-9-102 (4)(A)(ii),

the claimant must prove by a preponderance of the evidence that the injury was caused by rapid
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repetitive motion.  The claimant has failed to sustain her burden of proof by a preponderance of

the evidence with respect to the afore.  The is claim is respectfully denied and dismissed.

IT IS SO ORDERED.

________________________________________________
 Andrew L. Blood, ADMINISTRATIVE LAW JUDGE


