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The claimant appeared pro se.

The respondents were represented by Ms. Michelle Davenport, Attorney at Law, Little Rock,

Arkansas.  

STATEMENT OF THE CASE 

A hearing was held on the above-styled claim on December 20, 2006, before

Administrative Law Judge Barbara W. Webb, in Little Rock, Pulaski County, Arkansas.  A

Pre-hearing telephone conference was held on this claim November 22, 2006.  A Pre-

hearing Order was entered in this case on November 22, 2006.  The Pre-hearing Order set

forth the stipulations offered by the parties and outlined the issues to be litigated and

resolved at this hearing.  A copy of the Pre-hearing Order was made Commission’s Exhibit

No. 1 to the hearing record.  The following stipulations as submitted by the parties in the

Pre-hearing Order and as adopted on the record are hereby accepted:

STIPULATIONS

1.  The Arkansas Workers’ Compensation Commission has jurisdiction of this claim.

2.  The employer/employee/carrier relationship existed on May 27, 1994, when

claimant sustained a compensable injury to his low back.
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3.  The claimant was earning an average weekly wage of $381.50, which would

entitle him to a compensation rate of $254.00 for TTD and $190.50 for PPD.

4.  Respondents paid medical benefits and paid temporary total disability benefits for

the following periods: 5/28/94 through 7/10/94; 7/15/94 through 8/21/94; 10/18/94 through

11/27/94 and 6/28/95 through 8/22/95.

ISSUES

By agreement of the parties, the issues to be presented at the hearing are as follows:

1.  Whether claimant’s entitlement to additional benefits is barred by the statute of

limitations.

2.  Claimant reserves all other issues.

CONTENTIONS

The claimant contends he is entitled to additional medical benefits, temporary total

disability benefits and permanent total disability benefits.  The claimant contends that he

has attempted to return to work but the employer claimed there was no work available within

his restrictions.

The respondents contend that claimant’s claim for additional benefits is barred by the

statute of limitations pursuant to Ark. Code Ann. § 11-9-702(b)(1).  Respondents contend

that claimant’s claim is more than two (2) years old, that it has been more than one (1) year

from the date of the last payment of compensation and that it has been more than two (2)

years from the date of the injury.  Respondents further contend that the claimant received

Requests for Admissions propounded on October 19, 2006, of which claimant has

acknowledged receipt, and that no response has been filed to date.  Respondents contend

that the requests should be deemed admitted.
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  FACTUAL BACKGROUND

On May 27, 1994, the claimant suffered an admittedly compensable injury to his

low back when the dump truck he was driving had a blowout and was forced into a

ditch. 

Following the injury, the claimant sought immediate treatment and was

eventually treated by Dr. Prickett, Dr. Runyon, Dr. Peek and Dr. Safman.  The claimant

testified that he tried different medications, physical therapy, injections, and rest.  He

attempted to return to work but could not perform the job due to lifting restrictions.  He

testified that he returned to work in June of 1995, but was referred for a functional

capacity assessment since he was still hurting and having difficulty performing his

regular job duties.   On June 27, 1995, he was told he was going to be terminated from

his job in Hazen due to his injury and that he needed to go to Little Rock.  He remained

on worker’s compensation from June through August.    In September of 1995, he

contacted the highway department and was told that he had been transferred to a job in

Little Rock writing permits.  He began working in Little Rock and was able to work full-

time and earned the same salary as he was making prior to the accident.  He was not

required to do any heavy lifting and continue to work without problems until he noticed

he would stiffen up during rain and cold weather in 1996-1997.  His right shoulder also

started irritating him during bad weather.  He did not pay much attention because he

believed it was arthritis setting in.  He testified that in 2004 or 2005, he went home one

day and was trying to raise his arm and felt his right shoulder begin to pop.   He was

able to work continuously from 1995 until 2004.  He explained that he had told his



- 4 -

previous doctors from the accident that he felt his back pop and his shoulder was sore. 

Mitchell testified that although he complained of soreness in his shoulder at the time of

his injury, his shoulder was never tested or treated.  Mitchell explained that he was told

that his claim had been “nulled” and he sought treatment through his private insurance. 

In 2006, Mitchell sought treatment with Dr. Braswell and was referred to Dr.

Rosenswag.  A MRI was subsequently performed which revealed a rotator cuff tear. 

Mitchell testified that the MRI showed that he had a rotator cuff tear.  In 2004-2006, he

was also working part-time at Office Depot and at Dillards.  At Home Depot and

Dillards, he ran the cash register.  He explained that the only work he did at home

during that time was mowing the lawn and washing the car. He subsequently went on

Family Medical Leave and began taking physical therapy.  He underwent surgery on his

shoulder on August 23, 2006.  He explained that he received a letter telling him that the

statute of limitations had run out on his Workers’ Comp and he was still having serious

trouble with his shoulder so he put it on his own insurance.  He filed a claim for

additional benefits from Workers’ Compensation on February 28, 2006.  He did not list

his shoulder on the claim form because his main concern was his low back.  He sought

treatment with Pleasant Valley Family Clinic on February 21, 2006.  He explained that

he went to Dr. Braswell because he was having headaches and that the first time he

sought treatment for his shoulder was in March of 2006.  He has continued to treat with

Dr. Rosenswag and Dr. Pierce.  In July of 2006, he received injections in his neck after

Dr. Rosenswag noted that the MRI showed “degenerative changes” in his neck.  He

received injections in both his neck and his shoulder until he was diagnosed with the
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rotator cuff tear.  He remains under medical care and continues in therapy.  He did not

seek medical treatment between 1995 and 2006.  He did not receive any form of

compensation from 1995 until 2006.  He explained that he was a “tough guy” but that

he got to a point that he needed medical treatment for his shoulder.  He testified that

there were no specific work assignments or any events on the job after the motor

vehicle accident that would have aggravated his neck, shoulder, or back.  He explained

that the symptoms just gradually returned.  

Doris Taylor was called to testify for the respondent.  Taylor testified that she is

employed as the claims determination manager.  Her job duties include handling lost

time claims for the state highway department. She was not the original adjuster but

subsequently handled the claimant’s requests.  She explained that the records showed

the claimant was injured on May 27, 1994, and filed the injury of record on June 8,

1994.  The claim was approved on June 20, 1994 and the medical bills and temporary

total disability benefits were paid.  The file reflects that Mitchell returned to full work on

August 15, 1995.  He was released on August 14, 1995, by Dr. Safman to return to full

duty work without restrictions.  The report further noted that “I could find no objective

pathology”.  A Form 4 closing report was filed on December 29, 1995.  The file does not

reflect any additional compensation request or medical bills submitted after 1995.  She

testified that there were no claims for benefits filed between 1995 and 2006 and no

compensation payments made to Mitchell after December 29, 1995. 

Medical records reveal that Mitchell was injured on May 27, 1994, when he was

involved in a dump truck accident in which a tire blew out and he ran into a ditch.  He
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complained of immediate low back pain.  He worked on and off from May of 1994 until

January of 1995, when he returned to work on light duty.   An MRI dated November 29,

1994, revealed that claimant had “Degenerative discs at L2/L3 and L3/L4 with very

minimal disc bulges. No evidence of spinal stenosis or disc herniation.”

   Mitchell underwent a functional capacity assessment on May 10, 1995.  Based

on his performance, it was concluded that Mitchell was qualified to work within light to

medium physical demands.  On August 14, 1995, Dr. Safman noted that the claimant

had not been accepted back at work due to the claimant’s apprehension about lifting

increasing his back pain.  On examination, he observed that “I could find no objective

pathology.”  He released him to full duty work without restrictions.  He further noted “I

see no need to see him on a routine basis.  We are dealing purely with a subjective

pathology without any concomitant objective findings at all.”  

On February 21, 2006, Mitchell sought medical treatment with Dr. Braswell at the

Pleasant Valley Family Clinic.  He complained of low back pain since 1994 as a result

of a motor vehicle accident at work.  He was also treated for a migraine headache.  He

returned to Dr. Rosenzweig for a follow-up on April 25, 2006, for his back pain.  He

complained of back pain, pain down his leg, and reported that he had “developed pain

in his right shoulder and some loss of function with no specific injury”.   On examination,

Dr. Rosenzweig observed that he was profoundly weak in the right shoulder with no

history of shoulder injury.  He noted no atrophy.  He referred the claimant for an MRI on

his shoulder.  The MRI was performed on May 4, 2006, and revealed a small full

thickness tear of the rotator cuff.  On May 30, 2006, Mitchell was evaluated by Dr.
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Charles Pearce.  Dr. Pearce noted that his right shoulder weakness and arm pain were

not explained by the rotator cuff tear and ordered further testing.  On June 8, 2006,

Mitchell was referred for a cervical MRI scan.   On June 15, 2006, the claimant returned

to Dr. Pearce for evaluation.  Pearce noted that the MRI showed moderate to advanced

foraminal narrowing at two different levels of the cervical spine.  On July 14, 2006,

Mitchell received a cervical epidural steroid injection.  On August 23, 2006, Mitchell

underwent a right shoulder arthroscopic rotator cuff repair, subacromial decompression,

and debridement of the glenohumeral joint.

Employment records reflect that the claimant was notified by letter dated

September 19, 2006, that he had exhausted all possible medical leave available and

was being placed on leave without pay status. On October 9, 2006, the claimant was

notified by letter that the department had determined based on correspondence from

Dr. Rosenzweig that the claimant would be physically able to return to work after he

recovered from his surgery and requested an estimated date of return to work.

On February 28, 2006, the claimant filed a workers’ compensation claim

requesting additional permanent total disability benefits.

In the instant case, the evidence demonstrates that respondents paid temporary

total disability payments and some medical expenses to the claimant in connection with

the admittedly compensable injury to his lower back.

DISCUSSION 

The threshold issue in this case is whether the claim of Mitchell is barred by the

statute of limitations.  Ark. Code Ann. § 11-9-702 (b) sets out the allowable time for
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filing a claim for additional benefits.  In cases where any compensation has been paid,

the claim for additional compensation, including disability or medical, will be barred

unless filed within one year from the date of the last payment of compensation or two

years from the date of the injury, whichever is greater.  Ark. Code Ann. § 11-9-702

(b)(1).  When the claimant submits a timely request for additional benefits that is never

acted upon, the statute of limitations is tolled.  Barnes v. Fort Smith Public Schools,

___Ark. App. ____, ____ S.W.3d ____ (May 17, 2006); Eskola v. Little Rock Sch. Dist.,

____ Ark. App. ___, ___ S.W.3d ____(Nov. 30, 2005); Dillard v. Benton Co. Sheriff’s

Office, 87 Ark. App. 379, ___ S.W.3d ____(Sept. 22, 2004); Spencer v. Stone

Container Corp., 72 Ark App. 450, 38 S.W.3d 309 (2001); Bledsoe v. Georgia-Pacific

Corp., 12 Ark. App. 293, 675 S.W.2d 849 (1984).  

In this case, the first claim for benefits was filed by the claimant in June of 1994, 

within two years of the date of claimant’s on-the-job injury.  Mitchell did not make

another request for additional compensation until February of 2006.  Two years from

the date of injury would have been May 27, 1996.  It is not disputed that the last

payment of benefits would have been in 1996.  Because Mitchell did not make a claim

for additional compensation until February of 2006,  I find that the claim is barred by the

statute of limitations.

The evidence reflects that claimant’s medical bills were not controverted and

were paid through 2005, at which time he had been released from further treatment due

to a lack of objective findings for need for treatment.  In fact, claimant returned to work

and worked continuously from 1995 until 2006.  
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Therefore, for the reasons set forth herein, I find  the preponderance of the

evidence shows that claimant did not file his claim for additional benefits until February

of 2006, and the claim is barred by the statue of limitations.  

At the hearing, respondents requested that the claimant be bound by admissions

due to his delay in responding to discovery propounded to him.  Because I have ruled

that the preponderance of the evidence shows the claim is barred by the statue of

limitations, it is not necessary for me to address this issue or any other issue reserved

by claimant.  However, I would note that it is clear from the medical reports that there

were no objective medical findings of an injury that warranted further medical treatment. 

Moreover, any connection between the claimant’s shoulder problems in 2006 and his

accident in 1994 would be purely speculative in light of the remoteness of the incident

and the passage of time.

FINDINGS OF FACT AND CONCLUSIONS OF LAW

1.  The Arkansas Workers’ Compensation Commission has jurisdiction of this

claim.

2.  The employee/employer/carrier relationship existed at all relevant times,

including May 27, 1994.

3.  The claim for additional benefits is barred by the applicable statute of

limitations.

 IT IS SO ORDERED.

                                                            
BARBARA WEBB
Administrative Law Judge


