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EMPLOYEE    CLAIMANT

ARKANSAS STATE HIGHWAY
& TRANSPORTATION DEPARTMENT,
EMPLOYER         RESPONDENT NO. 1

ARKANSAS INSURANCE DEPARTMENT,
PUBLIC EMPLOYEE CLAIMS DIVISION,
INSURANCE CARRIER          RESPONDENT NO. 2

DEATH & PERMANENT TOTAL
DISABILITY TRUST FUND RESPONDENT NO. 3

OPINION FILED OCTOBER 31, 2007,

Pursuant to a hearing conducted October 2, 2007, before Administrative Law Judge Richard B.
Calaway in Little Rock, Pulaski County, Arkansas, with

Mr. Bobby Lee Odom and Mr. Conrad T. Odom, Attorneys at Law, Fayetteville, Arkansas, appearing
for the claimant, 

Mr. William L. Wharton, Attorney at Law, Little Rock, Arkansas, appearing for Respondents No. 1
and 2, and

Ms. Judy W. Rudd, Attorney at Law, Little Rock, Arkansas, representing Respondent No. 3,
appearance excused.

STATEMENT OF THE CASE

This was a hearing to consider the claimant’s request for permanent total disability benefits

or wage loss disability benefits substantially in excess of her anatomical impairment.

The claimant, 61 years of age at the time of the hearing, injured her back September 23, 2005,

during her employment as a property and right-of-way acquisition negotiator for the Highway

Department when she slipped and fell. 
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After the injury, she was taken by ambulance to the emergency room of St. Vincent’s Medical

Center in Little Rock for her initial evaluation.  An MRI scan report noted pathology in the

claimant’s lower spine, for which she received conservative care, including medication and physical

therapy for about six weeks.  From March 13, 2006, through August, 2006, the claimant was treated

by Dr. Sunder Krishnan in Little Rock who administered epidural steroid injections as well as a

diskogram which confirmed diskogenic pain from L4/5 and L5/S1 levels.  

Because the claimant’s pain persisted, on September 28, 2006, Little Rock orthopedic

surgeon Dr. Wayne L. Bruffett performed surgery, which included lumbar fusion, pedicle

instrumentation, and placement of a pain pump catheter.  Following the surgery, the claimant

received additional physical therapy.  

However, on February 12, 2007, after seeing the claimant, Dr. Bruffett wrote that the physical

therapy was not all that helpful, that the medication was keeping the claimant awake, and that her

lower lumbar spine had continued pain.  Dr. Bruffett felt that the claimant had reached maximum

medical improvement at that point and he recommended a functional capacity evaluation, as well

as Darvocet and that she follow up with Dr. Evans.  He further opined that the claimant was not

going to be able to return to her previous job.

A February 20, 2007, functional capacity evaluation report indicated that the claimant

finished with unreliable results but had demonstrated the ability to work at “only the Sedentary work

level over the course of a normal workday.”  The report also remarked that the claimant’s actual

functional status remained unknown due to inconsistent effort on her part.

On March 14, 2007, Dr. Bruffett wrote that the claimant had returned for followup and was

“not really able to do much.”  He then noted that the results of the functional capacity evaluation
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were not valid because of unreliable effort and stated that he could not really place any restrictions

on the claimant, but he doubted she was going to go back to work.  He further commented that the

claimant loved her job, but was just not able to do it.  He rated her impairment at 13% of the whole

person.

On April 2, 2007, Dr. Bruffett reported that the claimant continued to hurt around the sacral

region, and “just can’t get comfortable,” and has trouble sleeping.  Dr. Bruffett noted that the

claimant’s job had been nice enough to accommodate her with an office close to home and flexible

hours and even handless equipment, so that she did not have to use her fingers which were arthritic.

He noted that the claimant could not sit long enough to work and when she takes pain medicine she

has trouble concentrating.  In his note of May 2, 2007, Dr. Bruffett wrote that the claimant was no

better and had attempted to return to work in an office which caused her to feel ill repeatedly.  He

noted that the office was adjacent to a closet containing herbicides and she had stopped working

there and has been kept on the payroll but they could not really find another office for her.  He also

commented that he thought the claimant needed to try to manage without so strong a narcotic as

Mepergan, which had been recommended by her primary care physician.  He stated that the claimant

was going to obtain her retirement in June.

In his May 30, 2007, report, vocational expert Bob White, who had been retained by the

claimant’s husband, an attorney, concluded that the claimant was not capable of returning to her past

work or any other work for which she would otherwise be qualified, based on her age and deficits

regarding her back and hands.  Mr. White’s opinion was based on an interview with the claimant and

his understanding her medical record.  
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At the hearing, the claimant again contended that she should be awarded benefits for

permanent total disability or wage loss disability substantially in excess of her impairment, as well

as an attorney’s fee.  Other possible issues were reserved.

Respondents No. 1 and 2 contended that the claimant had suffered no wage loss in excess

of her anatomical impairment of 13% and, further, that wage loss benefits exceeding the impairment

were barred because appropriate work had been offered to, but declined by, the claimant.  

During the prehearing conference, the Fund deferred to the outcome of litigation and was

excused from attending the hearing.

The record, which included documentary evidence and the testimony of the claimant and

Mr. Perry M. Johnston, was closed at the conclusion of the hearing, consistent with the Prehearing

Order and Ark. Code Ann. §11-9-715(c). 

Based upon the record as a whole, and without giving the benefit of the doubt to any party,

as required by the Act, the following findings of fact and conclusions of law are hereby made: 

FINDINGS OF FACT AND CONCLUSIONS OF LAW

1. The Arkansas Workers' Compensation Commission has jurisdiction of the parties and

subject matter of this claim.

2. Pursuant to the stipulations of the parties and the record, the employment relationship

existed at all pertinent times; the claimant sustained a compensable low back injury, arising out of

and in the course of her employment on September 23, 2005; her average weekly wage was $992.48;

her anatomical impairment as the result of this injury is 13% to the body as a whole; and she reached

the end of the healing period for this injury February 12, 2007.
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3. The preponderance of the evidence fails to show that the claimant has been rendered

permanently totally disabled, but shows that she has sustained permanent disability in the total

amount of 73%, consisting of her anatomical impairment of 13%, together with wage loss disability

in the additional amount of 60%.

4. The claimant’s request for wage loss disability benefits is not barred by receipt of a

bona fide and reasonably obtainable offer of employment as contemplated by Ark. Code Ann. §11-9-

522.

DISCUSSION

Ark. Code Ann. §11-9-519(c) provides generally that permanent total disability “shall be

determined in accordance with the facts.”  In determining wage loss disability, the Commission may

take into account factors such as the employee’s age, education, work experience, and other matters

reasonably expected to effect future earning capacity.  Ark. Code Ann. §11-9-522(b).  However, an

injured employee who has either returned to work, obtained other employment, or received a bona

fide and reasonably obtainable offer to be employed at wages equal to or greater than the average

weekly wage at the time of the accident, shall not be entitled to permanent disability benefits in

excess of anatomical impairment resulting from the compensable injury.  The burden is on the

employer to establish the employee’s comparable employment or receipt of a bona fide offer to be

employed at comparable wages.  Ark. Code Ann. §11-9-522.

The evidence shows that the claimant has been a long-term conscientious employee with the

Highway Department and one who enjoyed her work.  The claimant’s testimony and the notes from

her physician indicated that she wished to return to this work.  Her supervisor agreed that she was

a “good hand,” who did her work and earned her paycheck of $51,000.00 per year.  Tr. at 63, 64.
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Her work history and education show her determination and diligence.  Although she only

completed the ninth grade and started into the tenth grade in Arkansas, when she moved to Texas,

she earned her GED and has a functional basic education.  Thereafter, she sought additional training

in tax preparation for about one year and then worked as a tax preparer.  She also was licensed to sell

real estate and worked in that capacity until she opened her own company called The Mills Agency,

Inc.  She testified that she volunteered through the Realtors Association to act as a lobbyist and went

to work for the Highway Department in 1987.  At that time, she was a legal research analyst who was

required to go to the courthouse to review and abstract deeds.  Subsequently, she became a negotiator

whose duties included traveling to all 75 counties to meet with landowners to negotiate right-of-way

acquisitions.   The claimant’s testimony and that of her supervisor indicate that she was successful

in these face-to-face personal encounters with landowners, who were often initially hostile.

However, following this injury and surgery, the claimant attempted unsuccessfully to return

to work at her Little Rock office.  The testimony shows that in February, 2007, she returned and

briefly discussed coming back to work with her supervisor, but appeared to be in pain and was

shaking, so that the supervisor suggested that she go home.

The supervisor then decided to set up an office in Morrilton, which was nearer to her home

on Harris Brake Lake in Perry County.  He testified that the claimant had always been a valuable

employee and was an excellent negotiator and that he knew she could be productive doing her work

by mail and telephone.  Tr. at 66.  Accordingly, the county area maintenance headquarters building

in Morrilton was equipped  with a computer, fax machine, and telephone lines for the claimant to

perform her work.  The Morrilton shop was considered more appropriate for this project than the one

in Perryville, even though Perryville was closer to the claimant’s home.
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The claimant testified that she went to this office for several days but was given nothing to

do and found the drive, as well as merely sitting, to be so uncomfortable that she always went home

before completing a full day.  The division head confirmed that no work was assigned to her at this

office.  The testimony also shows that a great portion of the claimant’s work required travel to visit

with property owners in various parts of the state, so that it was unreasonable to expect her to be able

to perform her job, as before, in the space that was created for her at the Morrilton shop.  The

claimant also testified that there were strong herbicides stored there that caused her to have physical

reactions, such as headaches, burning eyes, and a sore throat.  She became concerned about being

exposed to the chemicals and was also experiencing pain related to her injury and surgery.

Nevertheless, apparently in light of the claimant’s previous work performance, her supervisor

stated that he would be pleased to have the claimant return to work, Tr. at 67, 68, and believed that

she is able to do the work, in spite of her injury and surgery.  He also stated that he believed the

claimant to be honest and trustworthy.  Tr. at 69, 70.

Respondents contend that, primarily because of the arrangements at the Morrilton shop, the

claimant had been offered appropriate work and cannot recover wage loss disability benefits,

pursuant to Ark. Code Ann. §11-9-522.  They emphasized that on March 14, 2007, Dr. Bruffett had

written that he could not really place any restrictions on the claimant.  However, the medical record

shows that Dr. Bruffett had also opined that the claimant was not able to return to her previous

employment and was limited in her ability to drive an automobile.  Further, his statement about

restrictions was related to the invalidity of the functional capacity evaluation, rather than her actual

condition.
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The functional capacity evaluation noted  that the claimant had finished with unreliable

results and her actual functional status remained unknown, due to inconsistent effort.  Thus,

Dr. Bruffett’s comment should not be considered an affirmative finding that the claimant was fully

capable and without limitations due to the injury.  Indeed, he indicated that the claimant could not

sit long enough to work and, when she takes pain medication, she has trouble concentrating.

On the other hand, the claimant’s performance on the functional capacity evaluation did leave

her status unclear.  Of course, considering herself totally disabled, the claimant has not attempted

to return to work elsewhere.  It should also be noted that she lives in a remote area where nearby

employment is limited, while her ability to travel very far is, likewise, limited.  She now believes her

pain, physical condition, and medication limit her ability to sit, stand, and drive, so that she is unable

to work an eight-hour day.

When the entire record is reviewed, it appears, first, that the respondents have not established

a defense based upon a bona fide and reasonably obtainable offer to be employed at equivalent

wages.  However, the record also fails to show that the claimant is permanently totally disabled.

Although her performance on the functional capacity evaluation presents some impediment to

assessing her actual physical ability, it is still clear that she has had a significant injury and

substantial surgery and has reached an age where one’s ability to recover from injuries and surgery

is diminished, while her ability to be employed, in general, is likewise lessened.  Her previous

performance as an employee has been very good, even if one may now harbor some doubt about her

current motivation, based on the report of the functional capacity evaluation.  The claimant does

seem to be someone who is understandably concerned, even if overly so, about her physical

condition and who may have been too guarded or protective of herself during the functional capacity
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evaluation.  In short, the preponderance of the evidence shows the claimant has suffered permanent

partial disability in the amount stated above.

AWARD

Pursuant to the foregoing opinion and the law, the respondents are ordered and directed to

pay benefits on behalf of the claimant.

This award has been controverted as stated above, and the claimant’s attorney is entitled to

the maximum statutory attorney’s fee on the controverted portion.  Pursuant to Coleman v. Holiday

Inn, Ark. WCC No. D708577 (November 21, 1990), the claimant’s portion of the controverted

attorney’s fee is to be withheld from, and paid out of, indemnity benefits, and remitted by separate

check by the respondents directly to the claimant’s attorney.

Accrued benefits hereinabove awarded shall be paid in lump sum without discount.  This

award shall bear interest at the maximum legal rate until paid.

IT IS SO ORDERED.

                                                            
    RICHARD B. CALAWAY
    Administrative Law Judge


