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            STATEMENT OF THE CASE

A hearing was held on September 17, 2007, in Springdale,

Arkansas.

A pre-hearing order was entered in the case on July 31, 2007.

This pre-hearing order set out the stipulations offered by the

parties and outlined the issues to be litigated and  resolved at

the present time.  During the hearing, the issues were changed to

reflect that the claimant is only seeking additional temporary

total disability benefits from June 4, 2006 through January 10,

2007, and May 15, 2007 through a date yet to be determined.  A copy

of the pre-hearing order with this amendment noted thereon was made

Commission’s Exhibit No. 1 to the hearing.

The following stipulations were offered by the parties and are

hereby accepted:

1, On May 17, 2006, the relationship of employee-self

insured employer-TPA  existed between the parties.
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2. The appropriate weekly compensation benefits are $347.00

for total disability and $260.00 for permanent partial

disability.

3. On May 17, 2006, the claimant sustained a compensable

injury to her right shoulder.

4. All medical expenses have been paid through the present.

5. Temporary total disability benefits have been paid from

January 11, 2007 through May 14, 2007.

By agreement of the parties, the issues to be litigated and

resolved at the present time were limited to the following:

1. The claimant’s entitlement to additional medical services

as recommended by Dr. Bryan Benafield.

2. The claimant’s entitlement to additional temporary total

disability from June 4, 2006 through January 10, 2007 and

May 15, 2007 through a date yet to be determined.

3. Appropriate attorney’s fee on all temporary total

disability benefits  paid and unpaid.

4. Whether the claimant has unjustifiably refused suitable

employment. 

In regard to these issues the claimant contends:

“The claimant contends that she sustained an
injury to her right shoulder when she was
lifting a bag of coke boxes to put into a cart
on May 17, 2006.  She has received treatment
from Arkansas Occupational Clinic, Ozark
Orthopaedic Clinic and Performance Physical
Therapy Clinic.  The claimant remains in her
healing period and continues treatment with
Dr. R.Bryan Benafield at the Ozark Orthopaedic
Clinic. Dr. Benafield scheduled right shoulder
surgery for May 17, 2007, for which
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respondents refused payment, and the surgery
had to be cancelled. The claimant contends
that she should be allowed the continuing
testing and treatment recommended by Dr.
Benafield.”

In regard to these issues the respondents contend:

“The claimant does not need surgery as
proposed by Dr. Benafield.”

 DISCUSSION

I. ADDITIONAL MEDICAL SERVICES

The first issue to be addressed concerns the claimant’s

entitlement to additional medical services, as recommended by Dr.

Bryan Benafield. These medical services consist of a second

arthroscopy of the claimant’s left shoulder. Clearly, the

respondents are liable for “reasonably necessary medical services”

for the claimant’s admittedly compensable right shoulder injury.

However, the burden rests upon the claimant to prove that the

medical services recommended by Dr. Benafield meet the criteria for

such reasonably necessary medical services.

Medical services are “reasonably necessary” when they are the

result of or are connected with the compensable injury.  Further,

the disputed services must have a reasonable expectation of

accomplishing the purpose or goal for which they are intended, at

the time such services are provided.  However, this does not

require that the services actually be successful in accomplishing

their intended purpose or goal. Reasonably necessary medical

services are not limited to those medical services intended to

resolve or lessen the actual damage caused by the compensable

injury. Reasonably necessary medical services extend to medical
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services that are appropriate to accurately determine the nature

and extent of the injury and services intended only to alleviate or

reduce the subjective complaints caused by the injury.

In the present case, it would appear that it is Dr.

Benafield’s expert opinion that a second arthroscopic procedure on

the claimant’s right shoulder is necessary from both a diagnostic

and therapeutic standpoint. The intent of such a procedure would be

to assure a reasonably accurate diagnosis of the etiology for the

claimant’s continuing complaints and to reduce or alleviate these

complaints by surgically repairing any damage or defect found.  

Dr. Benafield is a competent orthopaedic surgeon.  He

specialized in the treatment of injuries and conditions involving

the upper extremities, particularly the shoulder. The respondents’

initially selected Dr. Benafield to be the claimant’s primary

treating physician for her compensable injury.  He has had an

opportunity to observe and evaluate the claimant on numerous

occasions. He not only has access to all of her test results, but

is the only physician who has actually visually examined the

various internal components of the claimant’s right shoulder. After

consideration of all the evidence presented, I find the opinion of

Dr. Benafield, in regard to reasonableness and necessity of the

recommended second arthroscopy, to be convincing. 

In reaching this decision, I have considered the reports and

records of Dr. Charles E. Pearce, Jr., a physician selected by the

respondents for a “second opinion.”  I am not familiar with Dr.

Pearce,  his credentials, or his area of expertise.  Regardless,
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Dr. Pearce has obviously only seen the claimant on one occasion,

and (according to the claimant’s testimony), this evaluation and

examination were extremely brief. 

I would also note that the report of Dr. Pearce does not

expressly indicate that a second arthroscopy, as recommended by Dr.

Benafield, would be medically inappropriate.  Dr. Pearce only

states that, in his opinion, surgical intervention would not be

indicated until an exact diagnosis was known. For this purpose he

recommended further testing and reserved any treatment

recommendations until after the completion of this testing.

Although this  testing was subsequently completed, no ultimate

opinion or recommendation from Dr. Pearce has been obtained.

Finally,  I would note that the apparent belief of Dr. Pearce

concerning the limited arthroscopic procedures is not in conformity

with the general practice in this area.  It is well recognized and

commonly used in the local medical community that such procedures

are appropriate for diagnostic purposes, as well as for therapeutic

or curative treatment.  

In reaching my decision, I also well aware that Dr Benafield’s

opinion concerning the necessity of a second arthroscopy, is based

primarily upon the claimant’s continued severe subjective

complaints. I am also aware that Dr. Pearce questioned the validity

of these subjective complaints and that his opinion is somewhat

supported by the findings on the Functional Capacity Evaluation

(FCE).  However, it is apparent from the reports and records of Dr.

Benafield that he is convinced of the sincerity and validity of the
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claimant’s continuing severe subjective complaints.  As previously

noted, he has had numerous opportunities to evaluate the claimant

and should be in a better position to determine the validity of

these complaints.  I have also had the opportunity to view the

claimant during the hearing and have independently reached the same

conclusion as Dr. Benafield concerning the validity of the

claimant’s subjective complaints. 

Therefore, I find that the additional medical services, in the

form of a second arthroscopy, as recommended by Dr. Benafield,

satisfy the requirements for “reasonably necessary medical

services”, under Ark. Code Ann. §11-9-508. The claimant has proven

that these services are connected with her admittedly compensable

injury and have a reasonable expectation, at the present time, of

accomplishing the purpose or goal for which they are intended.

Pursuant to the provisions of Ark. Code Ann. §11-9-508, the

respondents would be liable for the expense of such services,

subject to the medical fee schedule established by this Commission.

II. ADDITIONAL TEMPORARY TOTAL DISABILITY BENEFITS

The next issue to be addressed concerns the claimant’s

entitlement to additional temporary total disability benefits for

the periods of June 4, 2006 through January 10, 2007 and May 15,

2007 through a date yet to be determined. The burden rests upon the

claimant to prove her entitlement to these benefits.  

In order to meet her burden, the claimant must prove two facts

by the greater weight of the credible evidence presented. First,

she must prove that she has continued from her healing period from
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the effects of the compensable injury during the entire time for

which she seeks additional temporary total disability benefits.

Secondly, she must prove that during this entire time she was also

totally disabled from performing any form of regular gainful

employment for  which she was otherwise qualified by the effects of

her admitted compensable right shoulder injury.

The issue of the duration of the healing period is a medical

question and which must be resolved on the basis of the greater

weight of the medical evidence presented.  Under applicable case

law, the healing period continues until the claimant has achieved

the maximum benefit of time and medical treatment, in regard to the

healing of the actual physical damage caused by the compensable

injury.  Once this underlying physical damage has resolved or has

at least stabilized, at a level where nothing further in the way of

time or medical treatment offers a reasonable expectation of

improvement, then the healing period has ended.  

The medical records shows that the claimant has continued

under active medical treatment for the physical damage caused by

the compensable injury since June 4, 2006. First, she was under

treatment by personnel at the Arkansas Occupational Health Clinic

and subsequently by Dr. Benafield.  Even though the claimant has

received no actual treatment since August 15, 2007, the clinic note

of Dr. Benafield, on that date, clearly shows that it is his expert

medical opinion that further medical treatment (in the form of the

second arthroscopy) is required.  There has been no expert medical

opinion offered into evidence which states that the claimant has
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achieved the maximum benefit of time and medical treatment in

regard to the resolution or stabilization of the physical damage

caused by her admittedly compensable injury.  Even Dr. Pearce did

not opine that the claimant had achieved maximum medical

improvement or that her healing period from the effects of her

compensable injury had needed.

After consideration of all the medical evidence presented, I

find that the claimant has proven by the greater weight of this

evidence that she has continued within her healing period from the

effects of her admittedly compensable right shoulder injury from

May 17, 2006 through a date yet to be determined.  Therefore, she

has proven the first element necessary for her entitlement to

additional temporary total disability benefits for the period of

June 4, 2006 through January 10, 2007 and May 15, 2007 through a

date yet to be determined.  

As the compensable injury sustained by the claimant was to a

portion of her body that is “unscheduled” under the Act, the

claimant must also prove actual total disability during the periods

for which she now seeks additional temporary total disability

benefits. To meet this burden the claimant must prove by the

greater weight of the credible evidence that her admittedly right

compensable shoulder injury has prevented her from performing all

forms of regular gainful employment for which she would otherwise

be qualified during the periods in question.

The medical record reveals that the respondents initially

provide the claimant with medical services by Max Beasley, a nurse
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practitioner. Mr. Beasley was the claimant’s only source of

treatment, until he finally referred her to Dr. Benafield in July

of 2006.  Mr. Beasley initially restricted the claimant from

engaging in employment activities that required any use of her

right arm above waist height or maintaining her right arm in a

prolonged static position.  However, when the claimant attempted to

return to work,  Mr. Beasley recorded an increase in the claimant’s

complaints. However, he subsequently reduced the claimant’s

restrictions to only avoiding overhead work and avoiding prolonged

static positions of her right arm.  It would appear that no attempt

was made to see that these restrictions were being followed.

The claimant was ultimately seen by Dr. Benafield, on July 31,

2006.  Dr. Benafield initially placed no particular restrictions

upon the claimant’s physical activities. However, from his records

it appears that he was aware that the claimant was not working at

that time.  In a report dated January 9, 2007, Dr. Benafield

indicated that the claimant had a period of “partial disability”

from June 3, 2006 with a period of total disability for four

months.  On January 12, 2007, Dr. Benafield again indicated that

the claimant would be unable to work in any capacity for four

months from recovery from right shoulder surgery. In a typed

unsigned report, dated April 18, 2007, Dr. Benafield stated that

the claimant was unable to work until further notice.

 In his report of May 15, 2007, Dr. Pearce restricted the

claimant from engaging any activities requiring lifting greater

than 25 pounds at the waist level and no overhead work with her
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right arm.  Subsequently, in his report of August 15, 2007, Dr.

Benafield stated that it would be medically contraindicated for the

claimant to lift more than 10 pounds above shoulder level. 

In her testimony, the claimant described physical restrictions

and limitations significantly greater than those placed upon her

potential employment activities by the various medical personnel.

It was her testimony that she experienced increased severe pain in

her arm and hand, when she tried to use her right arm in any manner

or pick up any weight.  She further testified, that following

surgery she continued to have constant pain in her shoulder and

sharp pain radiating into her arm any time she tried to lift it to

above waist level. She stated that she was unable to vacuum, do the

dishes, do her hair, or fasten her bra.  It was her opinion that

she could only do one handed work.

I am not convinced that the claimant’s restrictions and

limitations are as severe as she has described. Obviously, if the

claimant was essentially unable to do any thing with her right arm,

for a period now exceeding a year, some degree of atrophy of

muscles from disuse would be evident (a fact noticed by Dr.

Pearce).  Her numerous physical examinations also indicate some

degree of mobility of the shoulder joint. It is apparent that she

is actually moving her shoulder joint to some extent on a daily

basis, or she would have developed a “frozen” shoulder.

However, even the lesser medically imposed restrictions would

have precluded the claimant from performing her required employment

activities as the manager of the respondent’s bakery and deli.
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Clearly, the activities that were described by the claimant as

being required of this position (including, the activities she was

performing at the time of her compensable injury) would exceed all

of the medical restrictions. 

The record further shows that the claimant is 54 years old and

has a limited education.  Her work history reveals absolutely no

experience in light or sedentary type employment.  The restrictions

established by the medical evidence would have effectively

prevented her from holding any of her preinjury employments. 

The evidence shows that during the period for which the

claimant now seeks additional temporary total disability benefits,

her ongoing medical treatment included extensive physical therapy.

This treatment would itself, have required her to be absent from

work in order to keep the various medical and  physical therapy

appointments. The looming necessity of surgery on the claimant’s

right shoulder, first, the surgery in January of 2007 and now the

recommended second surgery, would further discourage potential

employers.

After consideration of all the evidence presented, it is my

opinion that the greater weight of the credible evidence proves

that the claimant would have had no reasonable expectation of

obtaining regular gainful employment in the open job market during

the periods of June 4, 2006 through January 10, 2007, and May 15,

2007 through a date yet to be determined. Thus, the claimant has

proven the second fact necessary to entitle her to temporary total

disability benefits during the foregoing periods.
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III. EFFECT OF ARK. CODE ANN. §11-9-526

The next issue to be addressed is the question of whether the

claimant is prevented from receiving any benefits for temporary

total disability by the provisions of Ark. Code Ann. §11-9-526.

This subsection would prevent the claimant from being entitled from

compensation, including temporary total disability benefits,

during the continuance of an unjustified refusal of employment

suitable to her capacity that has been offered to or procured for

by the respondent.  The burden rests upon the respondent to prove

the facts necessary for the application of this subsection.

The record reveals that the claimant continued to work in her

regular capacity as the manager of the respondent’s bakery and deli

from the date of her injury through June 3, 2006.  The claimant

testified that, during this period, she was required to perform

employment activities that required her to use her right arm to

lift, push, pull, and carry significant weights and that she

essentially continued to perform all of the employment activities

required by the position. Clearly, the employment activities

required by this position would have exceeded the medical

restrictions imposed on her activities.

The claimant testified that the only other job offered to her

by the respondent was that of a cake decorator. She stated that

this job required extensive and prolonged use or her right arm. It

was essentially a one arm job, but she could only perform it with

her dominant, but injured, right arm. It is my opinion that this

position would have also exceed the medically imposed restrictions
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on the claimant’s physical activities, and that it would require

her to maintain a static position with her right arm for an

extended period of time.

 The respondents have presented no evidence or testimony to

refute that of the claimant. There is no evidence that they offered

or procured for the claimant any positions other than that as

manager of the bakery/deli and as a cake decorator. I find that

these two positions are not “suitable” and that the claimant’s

refusal of these positions was justified. Therefore, the claimant

is not barred from receiving temporary total disability benefits by

the provisions of Ark. Code Ann. §11-9-526. However, the

respondents can still avail themselves to the benefits of Ark. Code

Ann. §11-9-526, in regard to continuing temporary total disability

benefits, by offering the claimant a position suitable to her

capacity.

IV. CONTROVERSION AND APPROPRIATE ATTORNEY’S FEES

Clearly, the respondents appear to concede that they have

controverted the claimant’s entitlement to temporary total

disability benefits for the periods of June 4, 2006 through January

10, 2007 and May 15, 2007 through a date yet to be determined. The

respondents have also controverted the claimant’s entitlement to

the additional arthroscopic procedure recommended by Dr. Benafield.

However, there would remain the matter of temporary total

disability benefits, which were voluntarily paid by the respondents

for the period of January 11, 2007 through May 14, 2007.
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   The record shows that the claimant retained the services of Mr.

McCann, in late 2006.  A prehearing conference was held, and a

hearing scheduled for March 19, 2007. One of the issues raised at

the prehearing conference and set to be addressed at this hearing,

was the claimant’s entitlement to temporary total disability

benefits from January 11, 2006 through a date yet to be determined

(the Commission has taken judicial recognition of its prehearing

order entered on February 27, 2007).

On March 7, 2007, the respondents agreed to pay temporary

total disability benefits, commencing on January 11, 2007 and

continuing “to the end of the healing period”.  As a result of this

agreement, the previous hearing was cancelled. The records of the

respondents indicate that payment of these benefits was ultimately

tendered some time after March 12, 2007. 

The Appellate Courts have recognized that the mere late

payment of benefits is not controversion, per se.  However, the

timely failure to pay benefits is certainly some evidence of the

intent to controvert such benefits.  In this case, the respondents

have offered no explanation for their failure to pay these benefits

in a timely manner.  When the respondents’ failure to pay these

benefit in a timely manner is coupled with their actions that

required the claimant to retain the services of counsel, and to

seek to compel the payment of these benefits through a litigation

process, the only conclusion that can be reasonably drawn is that

the respondents, at least initially, intended to controvert these
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benefits. Once controversion has occurred, it cannot be undone by

the subsequent voluntary paying of benefits.

After consideration of all the evidence presented, it is my

opinion that the respondents have, in fact, controverted the

claimant’s entitlement to temporary total disability benefits for

the period of January 11, 2007 through May 14, 2007. Pursuant to

the provisions of Ark. Code Ann. §11-9-715(a)(1)(B), the claimant’s

attorney is entitled to an attorney’s fee of 25 percent of such

benefits. One-half of this fee is the liability of the respondents

in addition to such benefits. The remaining one-half of this fee is

the liability of the claimant.  

Prior to 2001, this Commission had discretion in determining

the specific amount of attorney’s fees on controverted benefits up

to the statutory maximum.  However, in amendments made to the Act

made by the 2001 legislature, this discretion appears to have been

removed, at least in regard to controverted indemnity benefits. In

determining the exact attorney’s fees, subject to a statutory

maximum,  on uncontroverted benefits and fees for appeals, this

Commission was again granted the authority to take into

consideration the nature, length, and complexity of the services

performed and the benefit resulting to the compensation

beneficiary.  However, this discretion does not appear to have been

retained, in regard to controverted attorney’s fees. Ark. Code Ann.

§11-9-715(a)(1)(B) states that attorney’s fees “shall be 25 percent

(%) of the compensation for indemnity benefits payable to the

injured employee or dependents of a deceased employee”. No
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subsequent provisions of Ark. Code Ann. §11-9-715, particularly

those contained in subdivision (a) appear to grant the Commission

any discretion for awarding a fee less than the statutory

requirement.  Therefore, even though the respondents have reduced

the complexity and length of services required of the claimant’s

attorney to obtain for his client the temporary total disability

benefits for the period of January 11, 2007 through May 14, 2007,

no credit or consideration can be given for this action.

I would also note that it appears from the previous prehearing

order that the respondents may have also voluntarily paid temporary

total disability benefits during the period of December 28, 2006

through January 10, 2007. However, this fact was not addressed in

the stipulations of the July 31, 2007 prehearing order. As this

order expressly indicates that the claimant’s entitlement to

temporary total disability benefits for this period is at issue, I

have no alternative but to consider these benefits to have been

controverted, also.

FINDINGS OF FACT & CONCLUSIONS OF LAW

1. The Arkansas Workers' Compensation Commission has

jurisdiction of this claim.

2. On May 17, 2006, the relationship of employee-self insured

employer-third party administrator exists between the parties.

3. On May 17, 2006,the claimant earned wages sufficient to

entitle her to weekly compensation benefits of $347.00 for total

disability and $260.00 for permanent partial disability.
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5. On May 17, 2006, the claimant sustained a compensable

injury to her right shoulder.

6.  There is no dispute, at the present time, over the payment

of accrued medical expenses.

7. The medical service recommended for the claimant’s

compensable right shoulder injury by Dr. Bryan Benafield, in the

form of a second diagnostic and therapeutic arthroscopy of the

right shoulder, represents a reasonably necessary medical service

for the claimant’s compensable injury under Ark. Code Ann. §11-9-

508. Specifically, this recommended medical service is necessitated

by and connected with the claimant’s compensable injury and has a

reasonable expectation of accomplishing the purpose or goals for

which it is intended.  

8. The claimant has been rendered temporarily totally

disabled, as a result of the effects of her compensable right

shoulder injury, for the period beginning June 4, 2006 and

continuing through a date yet to be determined.  Specifically, the

claimant has proven by the greater weight of the credible evidence

that during this time she has continued within her healing period

from the effects of her compensable injury and has continued to be

rendered totally disabled from regular employment as the result of

the compensable injury.  

9.  The claimant is not precluded from receiving temporary

total disability benefits during any portion of the period of June

4, 2006 through a date yet to be determined by the provisions of

Ark. Code Ann. §11-9-526. specifically, the greater weight of the
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credible evidence presented fails to establish that the claimant

unjustifiably refused suitable employment within her capacity that

was offered to or procured for her by the respondent.

10. The respondents have controverted the claimant’s

entitlement to any benefits for temporary total disability and her

entitlement to the arthroscopy recommended by Dr. Benafield.

11.  The appropriate fee for the claimant’s attorney is the

maximum statutory attorney’s fee on the controverted temporary

total disability benefits herein awarded.

ORDER

The respondents shall pay to the claimant temporary total

disability benefits for the period beginning June 4, 2006, and

continuing through a date yet to be determined. The respondents are

entitled to credit for all such benefits previously paid.  

The respondents are liable for the expense of all reasonably

necessary medical services provided to the claimant for her

compensable injury.  This expressly includes the medical service

recommended by Dr. Benafield, in the form of a second arthroscopy

of her right shoulder. This liability is subject to the medical fee

schedule established by this Commission.

The respondents shall pay to the claimant's attorney the

statutory attorney's fee on the controverted temporary total

disability benefits  herein awarded.  One-half of this fee is the

obligation of the respondents in addition to such benefits.  The

remaining one-half of this fee is to be withheld by the respondents

from benefits herein awarded to the claimant.
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All benefits herein awarded, which have heretofore accrued,

are payable in a lump sum without discount.

This award shall bear the maximum legal rate of interest until

paid.

IT IS SO ORDERED.   

                                                              
MICHAEL L. ELLIG

  ADMINISTRATIVE LAW JUDGE


