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Heari ng conducted before ADM N STRATI VE LAW JUDGE MARK
CHURCHVELL, in El Dorado, Union County, Arkansas.

The cl ai mant was represented by HONORABLE GREGORY Q LES,
Attorney at Law, Texarkana, Arkansas.

Respondents No. 1 were represented by HONCRABLE M CHAEL J.
DENNI' S, Attorney at Law, Pine Bluff, Arkansas.

Respondent No. 2 wai ved appearance at the hearing.

STATEMENT OF THE CASE

A hearing was held in the above-styled claimon January
11, 2007 in El Dorado, Arkansas. A prehearing order was
entered in this case on July 11, 2006. This prehearing
order set out the stipulations offered by the parties and
outlined the issues to be litigated and resolved at the
present time. A copy of this prehearing order was nade

Comm ssion’s Exhibit No. 1 to the hearing record.
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The follow ng stipulations were submtted by the
parties in the prehearing order or during the hearing and
are hereby accept ed:

1. The Arkansas Wrkers’ Conpensation Conmi ssion has
jurisdiction of this claim

2. The enpl oyee/ sel f-insured enpl oyer rel ationship
existed at all relevant tines.

3. On July 15, 2003, the cl ai mant sustai ned
conpensabl e gradual -onset injuries to her right
hand and | ow back.

4. On Septenber 8, 2004, the clainmnt sustained a
conpensabl e injury to her left hand.

5. Respondent no. 1 has accepted the July 15, 2003
and Septenber 8, 2004 hand and back injuries as
conpensabl e and paid benefits.

6. The cl ai mant was assigned a permanent anatomni cal
i npai rment rating of 10 percent (10% to the body
as a whole for the conpensabl e | ow back injury,
which rating respondent no. 1 has accepted.

7. The cl ai mant reached the end of her healing period
for all conpensable injuries no |ater than

Decenber 13, 2005.



MESSER -
8.

10.

11.

12.

13.

F312862 & F411610 3

The cl ai mant was not permanently totally disabl ed
prior to her |ast day at work.

The cl ai mant has been granted by the Conmi ssion a
change of physician to Dr. Ivy McCee Reed

ef fective Decenber 7, 2004 for her 2003 right hand
and | ow back injuries, and effective February 23,
2005 for her 2004 left hand injury.

The appropriate conpensation rates for the
claimant’s 2003 injuries are $397 per week for
tenporary total disability and $298 per week for
permanent partial disability; the appropriate
conpensation rates for the claimant’s 2004 injury
are $374 per week for tenporary total disability
and $281 per week for permanent parti al

di sability.

The claimant | ast worked for the respondent on
June 22, 2005.

The cl ai mant seeks additional tenporary disability
conpensation for her 2003 back injury, therefore
the 2003 conpensation rates apply for the
additional tenporary disability claim

The respondents paid for the claimant’s initial

visit to Dr. Reed after entry of a change of
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physi ci an order; the respondents have controverted

all treatnent thereafter

By agreenment of the parties, the issues to be litigated

and resolved at the present tine were limted to the
fol | ow ng:

1. Whet her the claimant is entitled to additi onal

medi cal treatnent after her change of physician to

Dr. Reed.
2. VWhet her the claimant is entitled to additional

tenporary disability benefits.

3. Whet her the claimant is entitled to unpaid m |l eage

and prescription expenses.

4. Whet her the claimant is permanently totally
disabled or in the alternative entitled to wage
| oss benefits.

5. Controversion and attorney’s fees.

The record consists of the January 11, 2007 hearing

transcript and the exhibits contained therein.
DISCUSSION
The cl ai mant sustained an adm ttedly conpensabl e
gradual onset back injury in 2003 and an adm ttedly
conpensabl e right carpal tunnel syndrone injury in 2003

whil e working for the respondent. Dr. D Orsay Bryant, an
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ort hopaedi st, performed a right carpal tunnel release
surgery on Cctober 1, 2003, fromwhich the clainmant |ater
reported no benefit. Dr. Steven Cathey, a neurosurgeon
performed | ow back surgery on Decenber 12, 2003 to renobve an
L3-4 herniated disk inpinging on the left L4 nerve root.

Dr. Cathey concluded that the claimant reached maxi num

medi cal i nprovenent after her back surgery on May 14, 2004,
and rel eased her to regular work duty. Dr. Cathey assigned
a 10% inpairnent rating for that injury which was paid and
is not in dispute. The clainmant |ikewi se |ater reported no
benefit fromthis surgery. The claimnt al so sustained an
adm ttedly conpensable left wist injury in 2004, which is
not in any way the subject of this present claimfor

addi tional benefits.

The cl ai mant contends that her back injury healing
period did not end on May 14, 2004, as Dr. Cathey concl uded,
or in the alternative, that she entered a new healing period
on Cctober 7, 2004, when the claimant presented on her own

to Dr. vy McGee Reed.! Through referrals and after

The claimant did not receive a change of physician to
Dr. Reed fromthe Conm ssion until Decenber 7, 2004 and
apparently paid for her visits to Dr. Reed and treatnent by
subsequent physicians with group i nsurance. The parties at
the hearing reserved the issue of the respondents’ potential
liability for Dr. Reed’ s treatnent and referrals between
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di aghostic tests, Dr. Reza Shahim a neurosurgeon, perforned
a disk fusion surgery at the L3-4 |level of the claimant’s
spine on July 1, 2005. Dr. Shahimultimtely concl uded t hat
the clai mant experienced a 10% i npai rnent to her back, as
Dr. Cathey had previously assigned, and again that rating is
not in dispute. However, after his surgery, Dr. Shahim
ultimately opi ned on June 8, 2006 that the claimant will be
per manent |y di sabl ed due to radicul ar pain.

In the present claim the claimant seeks additiona
tenporary disability benefits after Dr. Cathey rel eased her
on May 14, 2004, unpaid mleage and prescripti on expenses,
and paynent for her treatnent through Dr. Reed, Dr. Shahim
Dr. Shailesh Vora, and Dr. Marcia Hi xon.? The claimnt also
seeks an award of wage | oss or permanent total disability as

a result of her conpensable back injury.?

Cct ober 7, 2004 and Decenber 7, 2004. The respondents paid
for the claimant’s first visit to Dr. Reed after her

Comm ssi on- aut hori zed change of physician, but denied
liability for any additional treatnent or referral after
that visit.

2The claimant testified at the hearing that at | east
some of the disputed treatnment, including Dr. Shahinis
surgery, was paid for by group health insurance, which I
note woul d apparently be subject to the offset provisions of
Ark. Code Ann. § 11-9-411.

3Al t hough the clai mant sustained adnittedly conpensabl e
bilateral wist injuries, in addition to her |ow back
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1. Was the additional treatment provided by Dr. Reed, Dr.

Shahim, Dr. Vora, or Dr. Hixon reasonably necessary in

connection with the claimant’s compensable back or

wrist injuries?

Enpl oyers must pronptly provide medical services which
are reasonably necessary for treatnent of conpensable
injuries. Ark. Code Ann. 8 11-9-508(a). Injured enployees
have the burden of proving by a preponderance of the
evi dence that nedical treatnent is reasonably necessary for
treatment of the conpensable injury. Ark. Code Ann. 8§

11-9-705(a)(3); Jordan v. Tyson Foods, Inc., 51 Ark. App.

100, 911 S.W2d 593 (1995). What constitutes reasonably
necessary nedical treatnent is a question of fact for the

Conmi ssion. Gansky v. Hi -Tech Enqgi neering, 325 Ark. 163, 924

S.W2d 790 (1996); Air Conpressor Equipnent v. Sword, 69

Ark. App. 162, 11 S.W3d 1 (2000).
In the present case, | find that the claimant has
failed to establish that the additional treatnment that she

received to her |ow back at issue after Decenber 7, 2004 was

injury, her physician determ ned that she is not entitled to
an inpairnment rating for the right wist, and the
physician’s determnation is not an issue in dispute.

W thout a conpensabl e anatom cal inpairnment rating for
either wist injury, I amw thout authority to consider the
wist injuries in deciding the claimant’s claimfor
permanent disability. Wal-Mart Stores, Inc. v. Connell, 340
Ark. 475, 10 S.W3d 727 (2000)
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reasonably necessary in connection with her conpensable 2003
back injury. In this regard, | note that when the
claimant’s conplaints did not let up after his 2003 di sk
surgery, Dr. Cathey ordered a post-surgery MRl on May 10,
2004. Dr. Cathey had the benefit of reviewi ng that M

prior to pronouncing the claimnt at naxi mum i nprovenent on
May 14, 2004, and Dr. Cathey reported no signs of
abnormality other than the L3-4 operative changes on the

|l eft.

On July 12, 2004, Dr. Bryant |ikew se reviewed the M
and indicated that the MR did not support any additional
surgical intervention and ordered a functional capacity
eval uation for “objectivity.” However, the claimnt passed
only seven of thirty validity criteria on the July 27, 2004
eval uation, and the physical therapist, Jerry Daniel,
indicated that the failed validity criteria suggest very
poor, voluntary submaxi mal effort not related to pain,
medi cal inpairnment or disability. Dr. Bryant indicated on
August 24, 2004, that the test cannot yield any useful
I nformati on or any permanent restrictions.

When the cl ai mant began treating on her own with Dr.
Reed shortly thereafter, Dr. Reed took the claimnt off work

and ordered yet another MRl on Decenber 22, 2004. Dr.
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Robert Laakman interpreted the MRl as indicative of signal
and volune |loss of the intervertebral disk at L3-4

consi stent wth degenerative di sk di sease. On February 21,
2005, however, Dr. Shahiminterpreted the same MRl as
showi ng col | apse of the L3-4 disk space, resulting in

| ateral recess stenosis.

On February 21, 2005, Dr. Joseph Murphy interpreted x-
rays as indicating mld narrowi ng of the L3-4 di sk space
conpatible with chronic disk degeneration. On March 1,
2005, however, Dr. Shahiminterpreted x-rays as show ng
severe degenerative di sk disease at L3-4 fromher prior
di skectony, and indicated that the clai mant was synptonmatic
from |l unbar spondyl osis at L3-4, which has been aggravated
by work injury.*

The cl ai mant underwent a | unber nyel ogram and post -
nyel ogram CT on March 15, 2005. Dr. WIIliam Henry
interpreted the nyel ogram as indicating “some slight
narrowi ng of the intervertebral space at the L3-4 | evel and

there may be sone early degenerative disc changes at this

“Dorland’ s Medical Dictionary (30" Edition) defines
| umbar spondyl osis as “degenerative joint disease affecting
the lunbar vertebrae and intervertebral disks, causing pain
and stiffness, sonmetines with sciatic radiation due to nerve
root pressure by associated protruding disks or
ost eophytes.”
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level”. Dr. Henry interpreted that “[t]he 3-4 interspace is
narrowed consistent with degenerative di sk changes.”

However, Dr. Henry also indicated at L3-4 no canal stenosis,
di sc extrusion or protrusion and nornmal neural foranen.”

On June 22, 2005, Dr. Jim Moore obtained a history and
reviewed the claimant’s nmedical reports. Dr. Moore opined
that the nyel ogram and post-nyel ogram CT were “essentially a
normal study.” Dr. More made the foll ow ng observations
about the claimant as a further surgical candi date:

| do not think this patient is a candidate for any

further surgery of any sort especially not a

fusion. The patient’s exam nation today does not

show any obvi ous neurol ogic stigmata. Indeed the

sensory changes as descri bed would be primarily

consi dered functional and woul d be consistent with

the information determined in the Functional

Capacity Eval uation that had been acconplished in

the past. | amconcerned that this patient m ght

wel | have unrealistic expectations for the surgery

and | amfearful that long termresults are not

goi ng to be achi eved.

Dr. Shahi m neverthel ess perfornmed a redo di scectony and
i nterbody arthrodesis and fusion on July 1, 2005, and
rel eased the claimant to |light duty on Decenber 13, 2005.
However, Dr. Shahi mthen ordered another |unbar MR on
February 16, 2006, and anot her nyel ogram and post-nyel ogram

CT on March 3, 2006.
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When the new di agnostic testing did not identify a
source for the claimant’s continuing | ow back and left |eg
pain conplaints, Dr. Amir Queshi performed diagnhostic nedia
branch nerve bl ocks on March 13, 2006, in anticipation of
radi of requency facet rhizotomes. On June 8, 2006, Dr.
Shahi m decl ared t he cl ai mant pernmanently di sabl ed due to
chroni c radicul ar synpt ons.

On this record, | note that neither Dr. Cathey, Dr.
Bryant, or Dr. Moore indicated that the claimant was a
surgi cal candidate again after Dr. Cathey perforned his 2003
di scectony surgery with no subsequent inprovenent in the
claimant’ s conplaints. | also note that of the severa
physi cians reading the claimant’s various |unbar diagnostic
tests after Dr. Cathey’'s post-surgical release to full duty
on May 14, 2004, only Dr. Shahiminterpreted tests as
i ndi cating “collapse of the L3-4 disk space” or “severe
degenerative disc disease at L3-4". Only Dr. Shahim
proposed additional surgery, and then after his fusion
surgery, Dr. Shahi mdeclared the clai mant permanently
di sabl ed from chronic radicul ar synptons.

The Arkansas Court of Appeals has indicated that
“[ p]ostsurgical inprovenent is a proper consideration in

det erm ni ng whet her surgery was reasonabl e and
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necessary....” Wnslowv. D & B Mechanical Contractors, 69

Ark. App. 285, 13 S.W3d 180 (2000). Here, based on the
claimant’s | ack of docunented inprovenment during and after
t he additional back treatment at issue, based on the
opinions of Dr. Bryant and Dr. Moore that the clai mant was
not a candidate for additional surgery for her back, and
based on the claimant’s failed validity criteria on her 2004
functional capacity evaluation, | find that the clai mant has
failed to establish by a preponderance of the evidence that
any of the additional treatnent at issue that she has
received for her |ow back after Decenber 7, 2004 was
reasonably necessary in connection with her conpensabl e 2003
| unbar injury.

| also find that the clainmant has failed to establish
that the additional treatnment she received for her upper
extremties after Decenber 7, 2004 was reasonably necessary
in connection with her admttedly conpensabl e 2003 ri ght
wist carpal tunnel syndrone injury. 1In this regard, | note
that Dr. Bryant’s report from October 23, 2003 indicates
that the claimant reported her pre-operative wist pain by
that date had resolved after surgery. However, on Novenber
20, 2003, less than four weeks later, the claimant

apparently told Dr. Cathey that she had received no benefit
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fromwist surgery. In assessing the weight to accord the
claimant’ s various representations to her physicians

t hroughout her entire treatnment for her wist and her back,
| note again that the claimant underwent a functi onal
capacity evaluation on July 28, 2004. Based on the cl ai nant
havi ng passed only seven of thirty (23% validity criteria,
the therapist indicated that the criteria suggest very poor,
vol untary submaxi mal effort not related to pain, nedica
impairment or disability. On a third attenpt in assessing
functional capacity on Novenber 30, 2004, the clai mant
passed only two of ten validity criteria, which again
suggested the same concl usi ons.

Wien Dr. Reed referred the claimant to Dr. Hi xson for
an eval uation on May 11, 2005 for her alleged ongoing wi st
synptons after Dr. Bryant’'s prior surgery, Dr. Hi xson
concl uded that nerve conduction studies perforned by Dr.

Rut herford that day were normal, that the claimant did not
have a Tinel’'s sign at either carpal or cubital tunnel, and
that Dr. Hi xson did not have a good expl anation for her
pain. The claimant has therefore failed to establish by a
preponderance of the evidence that she experienced any
ongoi ng synptons as of Decenber of 2004 causally connected

to her 2003 right carpal tunnel injury.
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2. Is the claimant entitled to additional temporary
disability compensation for any period after May 14,
20047

Tenporary total disability for unscheduled injuries is
that period within the healing period in which a clai mant
suffers a total incapacity to earn wages. An injured
enployee is entitled to tenporary partial disability
conpensation during the period that she is within her
heal i ng period and suffers a partial decrease in her
capacity to earn the wages that she was receiving at the

time of the injury. Ark. State Hi ghway & Transportation

Dept. v. Breshears, 272 Ark. 244, 613 S.W2d 392 (1981). The

heal i ng period ends when the underlying condition causing
the disability has become stable and nothing further in the

way of treatnment will inprove that condition. Mad Butcher,

Inc. v. Parker, 4 Ark. App. 124, 628 S.W2d 582 (1982).

In the present case, because | find that the clai mant
has failed to establish that any of the additional nedical
treatnent that she received at issue was reasonably
necessary for treatnment of her conpensable right carpal
tunnel syndronme or her conpensable back injury, | find that
t he preponderance of the evidence establishes that her
heal i ng period ended on May 14, 2004, when Dr. Cathey

determ ned that she had reached maxi mum nmedi cal i nprovenent
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and rel eased her to regular duty. The clainmnt has

therefore failed to establish that she is entitled to any

period of tenporary total or tenporary partial disability at

i ssue after May 14, 2004.

3. Is the claimant entitled to any permanent disability
benefits in excess of the 10% permanent impairment
rating assigned by Dr. Cathey and paid by the
respondents?

For unschedul ed injuries, an injured worker’s
entitlement to permanent disability benefits is controlled
by Ark. Code Ann. 8 11-9-522. Permanent disability
conpensation is paid where the permanent effects of a
work-related injury incapacitate the worker fromearning the
wages which the worker was receiving at the tine of the
injury. Wen nmaking a determ nation of the degree of
permanent disability sustained by an injured worker with an
unschedul ed i njury, the Comm ssion nust consi der evidence
denonstrating the degree to which the worker's anatom ca
disabilities inpair the worker’s earning capacity, as well
as other factors such as the worker's age, education, work
experience, and other matters which nay reasonably be
expected to affect the worker’s future earning capacity.

Such other matters may include, but are not limted to,

notivation, post-injury income, credibility, and deneanor.
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G ass v. Edens, 233 Ark. 786, 346 S.W2d 685 (1961); Gty of

Fayetteville v. Guess, 10 Ark. App. 313, 663 S. W2d 946

(1984). Curry v. Franklin Electric, 32 Ark. App. 168, 798

S.W2d 130 (1990).

When it becones evident that the worker's underlying
condi tion has becone stable and that no further treatnent
will inprove the condition, the disability is deenmed to be
permanent. If the enployee is totally incapacitated from
earning a livelihood at that time, the enployee is entitled
to conpensation for permanent and total disability. M nor

v. Poinsett Lunber & Manufacturing Co., 235 Ark. 195, 357

S.W2d 504 (1962).
In addition, Ark. Code Ann. 8 11-9-102(4)(F)(ii)
provi des that:

(a) Permanent benefits shall be awarded only upon a
determ nation that the conpensable injury was the
maj or cause of the disability or inpairnent.

(b) If any conpensable injury conbines with a

preexi sting di sease or condition or the natural
process of aging to cause or prolong disability or a
need for treatnent, permanent benefits shall be
payabl e for the resultant condition only if the
conpensable injury is the major cause of the permanent
disability or need for treatnent.

"Maj or cause" is defined as nore than 50% of the cause. Ark.

Code Ann. § 11-9-102(14).
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In the present case, the claimant was 42 years old at
the tine of the hearing. The claimant has a hi gh school
education plus two years of college. She worked over ten
years at Cooper Standard Autonotive before her first injury
where she was a press operator for the last six and one-half
years. The cl ai mant previously worked at a chicken
processing plant and at fast food restaurants.

After considering the claimnt’s age, education, work
experience, the nature and extent of her work-rel ated
injury, and all other relevant factors, | find that the
claimant has failed to establish by a preponderance of the
credi bl e evidence that her 10% pernmanent disability assigned
by Dr. Cathey inpairs her earning capacity. | reach this
concl usion based on Dr. Cathey’ s release to regular duty
work on May 14, 2004, and by Dr. Bryant’'s August 24, 2004
conclusion that the claimant’s invalid functional capacity
testing cannot yield any useful information or any permanent
restrictions. In addition, | am persuaded by the claimant’s
return to regular work for periods between April of 2004 and
Cct ober of 2004, at which point Dr. Reed took the clai mant
of f work, apparently based on the clainmant’s pain conplaints
which I do not find credible in light of her two failed

functi onal capacity eval uati ons.



MESSER - F312862 & F411610 18

Dr. Shahims June 8, 2006 proclamation that the
claimant will be permanently disabled due to chronic
radi cul ar pain does support the claimant’s claimfor
permanent disability in excess of the 10% rating assigned by
Dr. Cathey and paid by the respondents. As discussed above,
however, | do not find Dr. Shahims surgical treatnment in
this case reasonably necessary treatnment for the claimnt’s
conpensable L3-4 injury. Furthernore, Dr. Shahims
disability determ nati on appears to be based on the
cl ai mant’ s ongoi ng subj ective radicul ar conpl ai nts which
do not find credible. The claimant has therefore failed to
persuade ne through her own conplaints or through Dr.
Shahi nmi s opi nions that she sustained any pernmanent
di sability caused by her conpensable 2003 injury in excess
of the 10% i npairment rating assigned by Dr. Cathey
foll owi ng di scectony surgery.

4. Is the claimant entitled to mileage reimbursement for
her trips to the doctors?

The respondents are responsible for m | eage
related to Dr. Reed’' s Decenber 15, 2004 office visit
arranged by the Comm ssion as part of the claimnt’s change
of physician order. The respondents are also liable for

m | eage associated with Dr. More's office visit on June 22,
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2005 arranged by the respondents. Because the claimant has
failed to establish that any additional nedical treatnent
that she received after Decenber 7, 2004 was reasonably
necessary in connection with her conpensable injuries, the
respondents are not liable for any of the other mileage
presently at issue in this claim
5. Should Dr. Schlesinger’s proffered January 3, 2007
report be considered in deciding this claim, and should
the claimant be directed to undergo another functional
capacity evaluation as Dr. Schlesinger recommended and
as the respondents requested at the hearing?
| have accorded Dr. Schlesinger’s proffered January 3,
2007 report no weight in rendering a decision in this case
for two reasons. First, the report’s exchange by the
parties did not conply with the seven day rule contained in
Arkansas Code Annotated 8§ 11-9-705, and the respondents did
not of fer adequate evidence to establish good cause as to
why the evaluation by Dr. Schlesinger occurred in an
untinmely manner. Second, Dr. Schl esinger has acknow edged
that he did not have available Dr. Shahim s studies from
whi ch Dr. Shahi m declared a need for surgery. Therefore,
Dr. Schl esinger |ikew se acknow edged in the proffered
letter that he did not have information necessary to

determ ne whether or not the fusion surgery at issue would

have been indicated for the conpensable injury. Dr.
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Schl esi nger under these circunstances had no opinion of
val ue to render

Dr. Schl esi nger al so recomended in January of 2007
however, another functional capacity evaluation, and the
respondents propose in the alternative that the clai mant
undergo anot her functional capacity evaluation. The
cl ai mant has not requested an opportunity to pursue anot her
functional capacity evaluation, and the claimant has failed
the validity criteria of the two evaluations al ready
di scussed in the record. | therefore find that the record
will not be |left open for another functional capacity
eval uati on.

FINDINGS OF FACT AND CONCLUSIONS OF LAW

1. The Arkansas Workers’ Conpensation Comm ssion has
jurisdiction of this claim

2. The enpl oyee/ sel f-insured enpl oyer relationship
existed at all relevant tines.

3. On July 15, 2003, the claimant sustai ned
conpensabl e gradual -onset injuries to her right hand and | ow
back.

4. On Septenber 8, 2004, the claimant sustained a
conpensabl e injury to her left hand.

5. Respondent no. 1 has accepted the July 15, 2003
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and Septenber 8, 2004 hand and back injuries as conpensabl e
and pai d benefits.

6. The cl ai mant was assi gned a permanent anatoni cal
impairment rating of 10 percent (10% to the body as a whol e
for the conpensable | ow back injury, which rating respondent
no. 1 has accepted.

7. The cl ai mant reached the end of her healing period
for all conpensable injuries no |ater than Decenber 13,
2005.

8. The cl ai mant was not permanently totally disabled
prior to her l|ast day at work.

9. The cl ai mant has been granted by the Comm ssion a
change of physician to Dr. Ivy McGee Reed effective Decenber
7, 2004 for her 2003 right hand and | ow back injuries, and
effective February 23, 2005 for her 2004 |eft hand injury.

10. The appropriate conpensation rates for the
claimant’s 2003 injuries are $397 per week for tenporary
total disability and $298 per week for pernmanent parti al
di sability; the appropriate conpensation rates for the
claimant’s 2004 injury are $374 per week for tenporary total
disability and $281 per week for permanent parti al
di sability.

11. The clainmant | ast worked for the respondent on
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June 22, 2005.

12. The cl ai mant seeks additional tenporary disability
conpensati on for her 2003 back injury, therefore the 2003
conpensation rates apply for the additional tenporary
disability claim

13. The respondents paid for the claimant’s initial
visit to Dr. Reed after entry of a change of physician
order; the respondents have controverted all treatnent
t hereafter.

14. The claimant has failed to establish by a
preponderance of the evidence that any of the additional
medi cal treatnent that she received to her |ow back at issue
after Decenber 7, 2004 was reasonably necessary in
connection with her conpensabl e back injury.

15. The claimant has failed to establish by a
preponderance of the evidence that the additional treatnent
t hat she received for her right upper extremty after
Decenber 7, 2004 was reasonably necessary in connection with
her adm ttedly conpensable right wist carpal tunnel
syndronme injury.

16. The clainmant has failed to establish by a
preponderance of the evidence that she is entitled to any

period of additional tenporary disability conpensation after
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May 14, 2004. The preponderance of the evidence establishes
that the claimant’s healing period for her conpensabl e back

injury and her conpensable right hand injury ended no | ater

than May 14, 2004.

17. The claimant has failed to establish by a
preponderance of the credi ble evidence that her ten percent
(10% permanent disability assigned by Dr. Cathey inpairs
her earning capacity. The claimant has therefore failed to
establish that she is entitled to benefits for pernmanent
i mpai rment to her wage earning capacity for her conpensabl e
back injury.

18. The claimant’s notion to exclude Dr. Schlesinger’s
proffered January 3, 2007 report fromconsideration is
hereby granted. The respondents’ notion that the clai mant
undergo an additional functional capacity evaluation is
her eby deni ed.

19. The respondents are responsible for mleage
related to Dr. Reed's Decenber 15, 2004 office visit
arranged by the Conm ssion as part of the claimnt’s change
of physician order. The respondents are also liable for
m | eage associated with Dr. More's office visit on June 22,
2005 arranged by the respondents. Because the claimant has

failed to establish that any additional medical treatnent
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that she received after Decenber 7, 2004 was reasonably
necessary in connection with her conpensable injuries, the
respondents are not liable for any of the other mleage
presently at issue in this claim

AWARD

The respondents are directed to pay m |l eage

rei mbursenent in accordance with the findings of fact set
forth herein. In all other respects, this claimnmust be,
and hereby is, respectfully deni ed.

I T 1S SO ORDERED

MARK CHURCHWEL L
Adm ni strative Law Judge



