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STATEMENT OF THE CASE

A hearing was held in the above-styled claim on January

9, 2007 in Little Rock, Arkansas.  A prehearing order was

entered in this case on November 7, 2006.  This prehearing

order set out the stipulations offered by the parties and

outlined the issues to be litigated and resolved at the

present time.  A copy of this prehearing order was made

Commission’s Exhibit No. 1 to the hearing record.  

The following stipulations were submitted by the

parties in the prehearing order and are hereby accepted:

1. The Arkansas Workers’ Compensation Commission has

jurisdiction over this claim.
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2. An employee-employer relationship existed between

the claimant and the respondent-employer on or

about March 7, 2006, and at all other times

relevant.

3. Respondents have controverted this claim in its

entirety.

4. The claimant earned sufficient wages to be

entitled to the maximum compensation rates for

2006.

By agreement of the parties, the issues to be litigated

and resolved at the present time were limited to the

following at the start of the hearing:

Claimant:

1. Compensability.

2. Temporary total disability benefits (April 8, 2006

to a date yet to be determined).

3. Payment of medical care and treatment.

Respondent:

1. Compensability of COPD (Chronic Obstructive

Pulmonary Disorder) condition, entitlement to

medical benefits, entitlement to TTD benefits and

attorney’s fees.



3MCGINLEY - F604075

The record consists of the January 9, 2007 hearing

transcript and the exhibits contained therein.  

DISCUSSION

The claimant seeks workers’ compensation benefits for

his chronic obstructive pulmonary disease (COPD) condition

which the claimant contends developed gradually from years

of airborne exposures to fumes and dust at work. As a

threshold matter, I find that the compensability of an

allegedly work related gradual onset chronic obstructive

pulmonary disease is determined pursuant to Ark. Code Ann. §

11-9-601 et seq., and not pursuant to  the newer provisions

of Ark. Code Ann. § 11-9-102(4)(A)(i) or Ark. Code Ann. §

11-9-114.  In reaching this conclusion, I note that the

Arkansas Courts have long recognized the difference between

occupational diseases and occupational injuries, and

although not necessarily determinative, the Courts have

recognized that occupational diseases are generally gradual

rather than sudden in onset.  Hancock v. Modern Industrial

Laundry, 46 Ark. App. 186, 878 S.W.2d 416 (1994).  Notably,

Section 102(4)(A)(i) and Section 114 refer only to

conditions that are “accidental” or caused by an “accident”. 

By comparison, Section 601(e)(1)(A) defines occupational

disease as “any disease...”.  There appears to be little
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question that prior to the amendments of Act 796 of 1993,

gradual onset chronic obstructive pulmonary disease was

characterized as an occupational disease.  Jenkins v.

Halstead Industries, 17 Ark. App. 197, 706 S.W.2d 191

(1986).  Absent any specific indication that the General

Assembly in Act 796 of 1993 intended that Section 601 et

seq. no longer apply to gradual onset chronic obstructive

pulmonary disease, I find that this claim is governed by the

provisions of Section 601 et seq.

The Full Commission summarized in Raymond D. Ryan v.

Staffmark, Full Workers’ Compensation Commission, Opinion

filed November 10, 2003 (F111364) various aspects of the

applicable law:

An “occupational disease” is any disease
resulting in disability or death that arises out
of or in the course of an occupation or employment
of the employee.  Ark. Code Ann. § 11-9-
601(e)(1)(A) (Repl. 2002).  Prior to the enactment
of Act 1281 of 2001, the burden of proof was clear
and convincing evidence in order for the claimant
to prove he/she has a compensable occupational
injury.  However, Act 1281 changes [sic] the
burden to a preponderance of the evidence.  Ark.
Code Ann. § 11-9-601(e)(1)(B) (Repl. 2002).

Ordinary diseases of life to which the
general public is exposed are not compensable. 
Ark. Code Ann. § 11-9-601(e)(3) (Repl. 2002).  The
occupational disease must be “due to the nature of
an employment in which the hazards of the disease
actually exist and are characteristic thereof and
peculiar to the trade, occupation, process, or
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employment and is actually incurred in his
employment.”  Ark. Code Ann. § 11-9-601(g)(1)(A)
(Repl. 2002).  However, a disease may be
considered compensable although the general public
may contract the disease if the nature of the
employment exposes the worker to a greater risk of
the disease than the risk experienced by the
general public or workers in other employments. 
Osmose Wood Preserving v. Jones, 40 Ark. App. 190,
843 S.W.2d 875 (1992); Sanyo Mfg. Corp. v.
Leisure, 12 Ark. App. 274, 675 S.W.2d 841 (1984). 
To constitute an occupational disease, there must
be a recognizable link between the nature of the
job and an increased risk in contracting the
disease.  Sanyo Mfg. Corp., supra.

In addition, although the Arkansas Courts have not yet

addressed the issue, a majority of the Commissioners have

previously interpreted that the change in burden of proof

contained in Act 1281 applies retroactive.  Alvin Lansdell

v. Georgia-Pacific Corporation, Full Workers’ Compensation

Commission, Opinion filed September 3, 2003 (F007360); John

Sikes v. Georgia-Pacific Corporation, Full Workers’

Compensation Commission, Opinion filed July 7, 2003

(F000657).

1.   Evidentiary Objection

On page 55 of the hearing transcript, the claimant’s

attorney objected to the respondents’ attorney asking a

Little Sheet Metal co-owner whether any other employees

working for the company developed the same COPD lung

condition as the claimant.  The objection asserts that this
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type of question calls for a medical opinion.  The objection

appears well taken.  No foundation was laid indicating that

the co-owner, Mr. Cozart, had sufficient expertise or

knowledge to testify whether other employees had the same

lung condition as the claimant.  Mr. Cozart’s answers on

page 56 lines 12 and 18 will therefore not considered in

rendering a decision on the cause of the claimant’s lung

condition at issue in this clam.

2.    Compensability

In the present case, the claimant worked for Little

Rock Sheet Metal from 1973 until 2006 except for

approximately one month in 1988 or 1989.  In the shop,

Little Rock Sheet Metal workers engage in welding, metal

fabrication, cutting with torches, and related activities. 

Workers also perform installation in the field.

During his employment, the claimant was an apprentice

for four years, then became a journeyman.  The claimant

became a certified welder in 1985, and became shop foreman

in 1991.  The claimant was shop foreman from 1991 until he

last worked on April 7, 2006.  Prior to 1991, the claimant

worked in the shop or in the field.  

With regard to his exposure to welding and other types

of fumes at work, the record indicates that the claimant
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never worked exclusively as a welder.  However, welding is

part of the job description of a sheet metal worker, and the

claimant testified that welding emits a visible cloud.  The

shop would have five or six projects going on at one time,

and the claimant testified.  In addition to welding fumes,

the claimant testified that the air also contained grinding

dust and fumes from the Vulcan machine.  

According to the claimant, the shop installed an air

conditioning system approximately four years ago.  The

claimant testified that, with all of the doors closed, smoke

constantly fills up the shop, and the air conditioner filter

would clog up and need to be changed two or three times per

day.  Chris Cozart, a co-owner of Little Rock Sheet Metal,

acknowledged that there are periods when the shop would be

filled with smoke.  Mr. Cozart testified that there was a

time when the air conditioning filter would have to be

changed out once or twice per day.  However, according to

Mr. Cozart, the doors to the outside basically remain open

six or seven months of the year.

Little Rock Sheet Metal also built an office in 1995

where the claimant began performing some of his duties as a

supervisor.  The claimant’s office was attached to the main

shop housing the sheet metal and welding operations through
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a door which remained open.  The claimant testified that he

worked in the office on average two to four hours per day,

and the air quality in his office was not a whole lot better

than in the shop.

With regard to his health problems at issue, the

claimant testified he began noticing shortness of breath,

coughing and a runny nose in 2001.  The claimant treated for

these conditions primarily with Dr. Joseph Rose, and later

with Dr. Gail McCracken, a pulmonologist.  Dr. McCracken

testified on November 8, 2006, that the claimant has

developed a fume-induced asthma because of the fumes, dust,

and metal in the workplace. [C. Exh. 2 p. 10] Dr. McCracken

testified that the claimant’s exposure in his workplace led

her and Dr. Rose to conclude that the claimant has developed

chronic bronchitis, asthmatic component related to his

workplace fumes. [C. Exh. 2 p. 14]

Dr. McCracken testified that there are no tests capable

of determining causation. [C. Exh. 2 p. 25] Nevertheless,

Dr. McCracken testified that she feels confident that the

welding exposure and fumes are the cause of the claimant’s

ling condition. [C. Exh. 2 p. 24] Dr. McCracken testified

that pulmonary functions have established that the claimant

has a lung problem.  Causation was established by looking at
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occupational lung disease literature, and by ruling our

other causes such as endobronchial lesion. [C. Exh. 2 p. 24-

25]

The respondents requested Dr. Henry Simmons to review

the claimant’s records.  Doctor Simmons has both an M.D. and

a Ph.D. in toxicology from the University of Arkansas for

Medical Sciences where he is presently an associate

professor of emergency medicine, associate professor of

biopharmaceutical science, and associate professor of

toxicology.  In his nine page December 31, 2006 written

response to the respondents’ attorney, Dr. Simmons made a

number of observations purportedly inconsistent with the

causation conclusions reached by Dr. McCracken.  

For example, Dr. Simmons indicated that, if the

claimant’s asthma were related to irritants or allergens in

the work environment, one would expect dramatic improvement

after removal from work combined with the treatment that Dr.

McCracken provided to the yet.  However, the claimant has

not sustained positive change since leaving work in April of

2006.  Further, Dr. Simmons noted that the claimant’s airway

symptoms developed years after he became a supervisor at

which point his direct exposure to irritants was likely

reduced, and Dr. Simmons noted that the claimant’s most
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prominent symptoms occurred most often at night away from

work.

Dr. Simmons noted that Dr. McCracken has identified no

technical literature to support her opinion on causation,

and Dr. Simmons cited technical literature which, according

to Dr. Simmons, indicates that significant doubt exists in

the medical and scientific community that a welding

environment causes chronic lung disease, although data do

suggest that welding is associated with acute symptoms and

reversible pulmonary function changes.  Dr. Simmons noted

that Dr. McCracken has not identified a single specific

agent present at Little Rock Sheet Metal as the cause of the

claimant’s condition. Dr. McCracken has not cited any

quantitative data regarding any airborne constituents known

to produce occupational asthma, nor has she demonstrated

that the claimant develops airway symptoms upon challenge

with any specific chemical in the workplace.

Citing medical literature and the claimant’s documented

medical history, Dr. Simmons opines that it is relatively

easy to relate the claimant’s pulmonary symptoms to his

documented gastroesophageal reflux disease (GERD). 

According to Dr. Simmons, this conclusion is supported by

the fact that the claimant’s pulmonary symptoms began well
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past the period of his maximum exposure to chemical

irritants in the workplace and by the indication that his

most persistent complaint has been coughing particularly at

home.  According to literature cited by Dr. Simmons, reflux

and aspiration from the stomach can cause the chronic cough,

bronchoconstriction, bronchitis, pneumonia, and chronic

asthma which the claimant has experienced.

The Commission has the duty to resolve conflicting

medical evidence, including medical testimony.  Maverick

Transportation v. Buzzard, 69 Ark. App. 128 (2000).  The

Commission may review the basis fora doctor’s opinion in

determining its weight and credibility.  Id.  When medical

opinions conflict, the Commission may resolve the conflict

based on the record as a whole and reach the result

consistent with reason, justice, and common sense. 

Barksdale Lumber v. McAnally, 262 Ark. 379, 557 S.W.2d 868

(1977).  A physician’s special qualifications and whether a

physician rendering an opinion ever actually examined the

claimant are factors to consider to determining weight and

credibility.  Id.

In the present case, I find that the analysis and

opinion of Dr. Simmons has greater convincing force than the

analysis and opinion of Dr. McCracken.  In reaching this
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conclusion, I recognize that Dr. Simmons never actually

examined the claimant.  However, I note that Dr. Simmons did

review the claimant’s deposition transcript, and I have not

discerned any mistake of material fact in Dr. Simmons’

analysis or opinion.  I also recognize that Dr. McCracken is

a pulmonologist, that Dr. Simmons is a toxicologist, and the

claimant’s condition at issue is pulmonary.  However, as Dr.

Simmons noted in his letter, to the extent that the claimant

contends that his pulmonary condition was caused by airborne

irritants or allergens in the workplace, this case contains

a toxicological component as well as a pulmonary component.

Dr. McCracken has acknowledged that there was no test

available to establish her conclusion that the claimant’s

pulmonary problems were caused by airborne exposure at work. 

To the extent that the causation issue in this case appears

to turn greatly on available technical and medical

literature, the record before the Commission does not

indicate any advantage to Dr. McCracken over Dr. Simmons in

researching and gleaning relevant information from that

literature on the causation issue presented at the hearing.

Finally, with all due respect to Dr. McCracken’s

unquestioned pulmonary expertise, Dr. Simmons’ opinion on

causation appears more consistent with the claimant’s work
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history and other medical conditions, as well as with the

technical literature discussed by Dr. Simmons.  Dr. Simmons’

opinion, when considered in connection with the technical

literature cited therein, and when considered in light of

the claimant’s work history, symptom presentation and other

medical conditions, persuades me that the claimant has

failed to establish by a preponderance of the credible

evidence that his pulmonary condition at issue was caused by

airborne exposure to fumes at work as he contends.  This

claim for benefits associated with that medical condition

must therefore be respectfully denied.

FINDINGS OF FACT AND CONCLUSIONS OF LAW

1. The Arkansas Workers’ Compensation Commission has

jurisdiction over this claim.

2. An employee-employer relationship existed between

the claimant and the respondent-employer on or about March

7, 2006, and at all other times relevant.

3. Respondents have controverted this claim in its

entirety.

4. The claimant earned sufficient wages to be

entitled to the maximum compensation rates for 2006.

5. The claimant has failed to establish by a
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preponderance of the evidence that his chronic obstructive

pulmonary disease is related to his employment at Little

Rock Sheet Metal Company, Inc.  The claimant has therefore

failed to establish by a preponderance of the evidence that

he sustained a compensable occupational disease.

ORDER

For the reasons discussed herein, this claim must be,

and hereby is, respectfully denied. 

IT IS SO ORDERED.

__________________________
MARK CHURCHWELL
Administrative Law Judge


