BEFORE THE ARKANSAS WORKERS’ COMPENSATION COMMISSION
CLAIM NO. E701819

HARCLD MCENTI RE, EMPLOYEE CLAI MANT
EMERSON ELECTRI C COVPANY, EMPLOYER RESPONDENT

SEDGW CK CLAI M5 MANAGEMENT
CARRI ER/ TPA RESPONDENT

OPINION FILED OCTOBER 8, 2007

Heari ng before ADM NI STRATI VE LAW JUDGE CHANDRA HI CKS, in
Harri son, Boone County, Arkansas.

Cl ai mant was represented by the HONORABLE AARON L. MARTIN
Attorney at Law, Fayetteville, Arkansas.

Respondents were represented by the HONORABLE Bl LL WALNMSLEY,
Attorney at Law, Batesville, Arkansas.

STATEMENT OF THE CASE

A hearing was held in the above-styled claimon Septenber
12, 2007, in Batesville, Arkansas. A Prehearing O der was
entered in this case on July 9, 2007. This Prehearing Order set
out the stipulations offered by the parties, and outlined the
issues to be ligated and resolved at the hearing, as well as
their respective contentions.

Stipulations

By agreenment of the parties, the stipulations applicable to
this claimare as foll ows:

1. The Arkansas Workers’ Conpensation Conmm ssion has
jurisdiction of the within claim

2. The enpl oyee-enpl oyer rel ationship existed at al
rel evant tines, including February 10 1997.

3. The claimant’s total disability rate is $348. 00.
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4. Cainmant sustained an electrocution injury on February
10, 1997.

5. The claimhas been accepted as a pernanent and total
claim

6. At the tine of the hearing, the parties stipulated that
the claimant’s entitlenment to the requested physical therapy
treatment has been controverted in its entirety. Therefore, if
the claimant prevails in this matter, the respondents will owe a
statutory one-half attorney fee.

7. At the time of the hearing, the parties also agreed that
in the event the requested physical therapy treatnent is awarded,
the clai mant shoul d be ordered to undergo an evaluation in an
attenpt to determ ne whether or not an in-hone physical therapy
plan is a viable option. The parties will nutually agree on an
accept abl e source for this eval uation.

Issue

Addi tional nedical treatnent in the formof physical therapy
treatnent for claimant’s right |eg, back and shoul ders.

Contentions

Cl ai mant contends he is entitled to additional nedical
treat ment.

Respondents contend that clai mant has been paid, and is
continuing to be paid all benefits to which he is currently
entitled. The physical therapy requested by claimant is not
reasonabl e and necessary as a result of his conpensable injury.

The docunentary evidence submitted in this case consists of
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the Comm ssion’s Prehearing Order of July 9, 2007, which has been
mar ked Comm ssion’s Exhibit No. 1. The cl ai mant’ s Response to
the Prehearing Questionnaire was marked as Comm ssion’s Exhi bit
No. 2. The respondents’ Response to the Prehearing Questionnaire
was marked as Comm ssion’s Exhibit No. 3. The nedical packet
submtted by the claimant was marked as Cl aimant’s Exhibit No. 1.
The Life Care Plan submitted by the respondent was marked as
Respondents’ Exhibit No. 1. The respondents’ GENEX CQut pati ent
Non- Certificati on Recomendati on was marked as Respondent’s
Exhibit No. 2. The respondents’ nedical packet was marked as
Respondents’ Exhibit No. 3. The 2003 Munt ai ncrest Rehab PT
packet was narked as Respondents’ Exhibit No. 4. The 2004
Mount ai ncrest Rehab PT packet was marked as Respondents’ Exhibit
No. 5. The claimant’s deposition was marked as Respondents’
Exhi bit No. 6.

The followng witness testified at the hearing: the
cl ai mant .

DISCUSSION

The cl ai mant, age 57 (11/15/49), sustained an admttedly

conpensabl e el ectrocution on February 10, 1997 that rendered him
permanently and totally disabl ed.

The respondents accepted this as a permanent and total claim
and have previously paid appropriate indemity and nedi cal
benefits. The respondents have since controverted the claimant’s

entitlenment to additional nedical treatnent in the form of



physi cal therapy treatnent.

The claimant testified he is currently requesting additional
medi cal treatment in the formof physical therapy treatnent.
According to the claimant, he was i njured/el ectrocuted when he
started to do sone wel di ng and soneone had wired a wel der
backwards reversing the polarities, as it threw himoff onto sone
steel injuring his back. The clainmant testified that he broke
both his shoul ders and damaged all the nerves on his right side.
This resulted in his |eft shoul der having to be set and a total
ri ght shoul der replacenent being perforned.

He admitted to having received physical therapy treatnent
for his shoulders, and he al so was placed in a back brace and
they did physical therapy treatnment on his back, but no surgery
was ever performed on his back. According to the clainmnt, he
has treated with Dr. Dave Collins for his shoulders and Dr.

Rut herford, a neurologist for the nerve damage. The cl ai mant
testified that he sees Dr. Tom Langston the workers’ conp doctor,
there in Harrison every three nonths, which he believes has been
paid by workers’ conp.

The claimant testified the physical treatnent he has
received for his shoulders and back entailed the foll ow ng:

A They did water therapy, nuscle, they did therapy

to build up the muscle tissue and they used what they

call a TENS unit to help stinmulate the nuscles, hot and
col d packs, and massage therapy.

Q And where have you received the majority of this
treatment ?

A. Mount ai nCr est .



Q Did you receive any benefit fromthis physical
t her apy?

A Yes, | did.

Q " msorry?

A Yes.

Q What kind of benefit?

A It hel ped with ny balance and ny strength, ny
nmobi lity.

Q Did you receive any benefit regarding your pain?
A Yes, | did. It lowered ny pain level a |ot where
| didn’t have to take near as nuch pain mnedi cine.
(g_t?Eid you notice any inprovenent in your wal k, your
gait-

Yes.

My bal ance was a | ot better where nost of the tine

A
Q How so?
A
| didn't have to use a cane.

Q How about range of notion?

A Yes. | had a nuch better range of notion.

Q And, Harold, the benefit you described to us, was
t hat benefit permanent?

A No.

Q How long did this benefit last?

A Usually it would last three to five nonths.

Q Sir, when you went in for these phyS|caI t her apy
treatments that you described, would you go in just for
your shoul ders, just for your back or would it be m xed
t oget her ?

A It would be m xed together.



He adm tted to discontinuing his physical therapy treatnent
in 2004, by nmutual agreement with Dr. Langston. According to the
claimant, at this point, he felt he was in pretty good shape and
t hought he could go wi thout physical therapy. However, the
claimant testified that after he discontinued the therapy in
2004, his condition worsened with respect to his range of notion
and pain. He specifically testified his pain level started to
i ncrease, his bal anced worsened and he started to fall. The
claimant admtted to being given hone exercises, which included
but was not limted to wal king and pulley systens for his
shoul ders. According to the claimant, he followed these
exerci ses as prescri bed.

The cl aimant testified:

Q Did you notice the sane benefit fromthese hone
exerci ses as you receive fromthis physical therapy?

A No.

Q VWhat was different?

A It, you don't have the resistence, you don't have
the machines to help you with the resistence, the
notion. Wth the pool you have a lot of the different
steps, it’s just there's so nmuch nore with therapy |ike
the TENS units, the hot and col d packs, the different

things that they can do there and nassage it. It just
hel ps so nuch nore that you don’t have.

Q Did you return back to physical therapy in 20057
A Yes, sir.

Q When you returned to physical therapy in 2005
after this hiatus, did you notice any inprovenent?

A. Yes.



Q What i nproved?

A | was able to gain sone strength. M pain |eve
went down. And ny gait, nmy |eg got stronger and ny
range of notion got better.

Q And again, when you are referring to range of
notion you are tal king about your shoul ders?

A Shoul ders.

Q It | ooks like in 2005 you returned to physica
therapy and later that year you went to, is it
Mount ai ncrest ?

A Yes.

Q Okay. What happened when you tried to go back?

A. | was turned down.

Q From 2005, fromthis point on, | guess, did you
notice a change in your condition?

A Yes, it steadily got worse.
Q What has gotten worse?

A My strength and ny shoul ders are getting worse.
My range of notion, ny pain level is a |ot worse now.

Q What about with your gait, your wal k?

A | have to use ny cane pretty nmuch anytinme |’ m out
on any uneven surface or anything.

He admtted to being given a series of honme exercises

thereafter, which were simlar to those previously given him

whi ch he conplied with. However, the claimant testified he
continues with those synptons previously described. He also
testified that these synptons have affected his daily activities.

Specifically, the claimant essentially testified he is |ess



nmobi l e, has fallen and his range of notion has been affected, as
it makes it hard for himto performsinple tasks |like tying his
shoes. He deni ed having these problenms while undergoi ng physical
therapy treatnment, as things were a | ot easier.

On cross exam nation, the claimnt essentially admtted that
al t hough during his deposition testinony, he nay have testified
he only wal ked, this was not correct, as his testinony on direct
is what he has actually done at hone. The clainmant admtted to
doi ng aqua therapy at Mountaincrest in 2003 and 2004.

The claimant admitted he has used a cane a little | ess than
50% of time since 2005. The cl ai mant expl ai ned his | ess use of
the cane may have resulted from “stubbornness.” He adnmitted he
has been instructed by his doctors to try and wean hinsel f off
t he cane.

The claimant further admtted that his unsteadi ness, gait,
bal ance probl ens, and the nerve damage that resulted down al ong
the right side of his |leg were caused by him being el ectrocuted.
According to the claimant, he subsequently devel oped trenors in
his right leg, which are generally worse when he has hot flashes
and is under stress. He admtted that the nerve damage is
per manent and that the physical therapy treatnent wll not cure
it. He admtted that the trenors and ot her nerve danage has not
gotten any better over the last 10 years, but he did admt that
hi s bal ance, gait, range of notion in his shoulders, and pain has
been hel ped by the therapy during the last two or three years.

According to the claimant, this has been tenporary and within



three nmonths he would be right back where he was before.

The claimant testified he has not had therapy in nearly two
years. The claimant testified he wal ks about a mle, and clinbs
the stairs in his house. He admtted Dr. Rutherford has
recommended therapy three tinmes a week for six weeks to inprove
his strength and bal ance.

The claimant’s deposition was taken on July 26, 2007. The
cl ai mant gave extensive testinony concerning his prior work
history, injury and treatnent, and the activities he has been
perform ng. The claimnt specifically gave testinony concerning
his synptonms of vertigo, balancing and trenors, which have
resulted since his conpensable injury. He admtted that he
sust ai ned nerve danmage to his right armand right leg, which is
per manent .

He testified he has used a cane off and on since 1997, and
all the tinme up until about 2005, but since this tinme, he has
used the cane probably only 50% of the tinme. The clai mant
admtted physical therapy cannot fix his nerve damage. He
admtted he would be willing to undergo honme therapy. According
to the claimant, prior therapy has primarily focused on the
strengthening of his shoulders and right leg. The clai mant
specifically testified that he has received physical therapy from
Heal thsouth in Little Rock and Mountaincrest in Harrison, both
have been primarily geared to inprove his strength and bal ance.
The claimant adm tted his bal ance has remai ned the same since

being el ectrocuted. He admtted that his relief fromthe



unst eadi ness and problens with his bal ance has not been
permanent. The claimant adm tted hone exercises have hel ped, but
have not kept himfromreverting back to poor bal ance. According
to the claimnt, the hardest activity for himto performis
sweepi ng because of the tw sting, and pushing of the broom or
dust nop.

A review of the medical records denonstrates that on
February 7, 2005, the clainmant saw Dr. Thomas Langston for
continued conpl aints of shoul der pain, for which he reconmended
si x weeks of physical therapy three tinmes a week to restore ROM

The claimant continued to return for followup care with Dr.
Langston. On Cctober 16, 2006, the claimant saw Dr. Langston for
continued conplaints of shoulder pain. He also noted that both
the claimant’ s hands had increased nunbness, and that his right
| eg continued with pain and nunbness, which required the use of a
cane for bal ance due to |l oss of proprioception his ankle and
foot. Dr. Langston wote, “He continues to | ose ROM w t hout
therapy. He reports consultation with Dr. Rutherford and with
Dr. Collins and that both have concurred with need for further PT
to restore ROMin the shoul ders and quad strength particularly in
the right leg.” Dr. Langston recommended that the clai mant
resunme physical therapy treatnent for both his shoulders, to help
with pain control and to help with restoring/ maintaini ng ROM

Dr. Collins reported the foll owm ng on Decenber 6, 2006:

M. MEntire returns in follow up of both shoul ders.

These were injured in an el ectrocution event with
resul tant posterior dislocation. This was back in
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1997. His pain is noderate, sharp, dull, aching,
burning, affecting his sleep and sonewhat getting worse
| ately. Synptons fluctuate fromtine to tine.

PHYSI CAL EXAM NATI ON: Bot h shoul ders are carefully
exam ned. Motion is fairly well preserved on the left.
| detect no crepitation. Power is good. Slightly weak
on the right, especially internal rotation. | detect
no crepitation. Passive better than active range.

RADI OGRAPHS: Show no change over tine. He is netal on
bone on the right side. There is no arthritis on the

l eft.

M. MEntire show no deterioration over tine. H's
synptons fluctuate depending on activities and tine of
year. He is not immune to other conditions about the
shoul der.

It would be to his benefit to be able to see a
physi ot herapist fromtine to tine. Four to six tines a
year woul d not be unreasonable, in which he could have
supervi sed therapy including nodalities. This would be
directly related to the condition of his shoulder as a
result of his work related injury and not otherwi se.

Il will see himback in 12-24 nonths. Repeat filns of
bot h shoul ders upon return.

On March 28, 2007, the clainmant saw Dr. Langston due to
conti nued worsening conpl aints of shoul der pain over the last six
nonths. He reported that the claimant was “still doing the ROM
exercises with pulleys at honme, but ROMwas still decreasing....”
Therefore, Dr. Langston recommended that the clai mant resunme PT
for both shoulders (for which he issued another prescription) to
help with pain control and to help restore/ nmai ntain ROM

Dr. Langston reported, in pertinent part, the follow ng on
May 2, 2007:

Harol d McEntire presents with continued | oss of ROM

despite his continued efforts at hone physical therapy

program H s shoul der orthopedi st and neurol ogi st both
concur with the need for resuned physical therapy to
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preserve function.

Havi ng been deni ed these services over the last 9 no.

| expect that he will be authorized to resune his rehab
services that are clearly both nmedically indicated and
necessary at the request of 3 independant [sic]
physi ci ans.

On May 3, 2007, Dr. Rutherford reported the foll ow ng:

M. MEntire suffers fromnultiple orthopedic problens
conprising severe injury to both shoul ders and
conpression of his spinal cord related to spondyl osis
cervical spine. He also suffers fromcarpal tunne
syndronme. A course of physical therapy has been
requested to address difficulty with gait related to
his nmyel opathy. This the only neasure available to M.
McEntire which mght inprove his current clinica
situation. This is non-invasive in nature and

consi dered both reasonabl e and necessary to address M.
McEntire’ s current conplaints.

Adjudication

The sole issue for determ nation is whether the claimant is
entitled to additional nedical treatnent in the form of
addi ti onal physical therapy treatnent.

An enpl oyer shall pronptly provide for an injured enpl oyee
such nedi cal treatnment as may be reasonably necessary in
connection with the injury received by the enpl oyee. Ark. Code
Ann. 8§ 11-9-508(a). The clainmant bears the burden of proving
that he is entitled to additional nedical treatnent. Dalton v.

Allen Eng'g Co., 66 Ark. App. 201, 989 S.W2d 543 (1999). \hat

constitutes reasonably necessary nedical treatnent is a question

of fact for the Comm ssion. Wight Contracting Co. v. Randall,

12 Ark. App. 358, 676 S.W2d 750 (1984).
The cl ai mant who was rendered permanently and totally

di sabl ed by an el ectrocution injury, has undergone extensive
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conservative treatnent and sone surgery for his conpensable

I njury of February 10, 1997. The claimant now essentially
contends that he is entitled to resune physical therapy treatnent
for his shoulders, back and right leg in an effort to inprove his
bal ance, gait, nobility, strength in his right |leg, range of
notion in his shoulders, and to decrease his synptons of pain.
Consi dering the recurring nature of the claimant’s synptons and

| oss of function after the discontinuance of prior physical
therapy treatnent, the fact that the claimant credibly testified
t hat physical therapy treatnment has previously decreased his
synptons of pain and i nproved his ROM and hel ped hi s unsteadi ness
(with the sane being corroborated by the nedical evidence of
record), and based on the recommendations of his three treating
physi cians (Drs. Langston, Rutherford and Collins), that
addi ti onal physical therapy treatnent is necessary to inprove the
claimant’s current function, | find that the additional physical

t herapy treatnent recomended by these experts is reasonable and
necessary in connection with his conpensable injury of February
10, 1997. As a result, | also find that the respondents are

| iable for this course of treatnent, and owe a statutory one-half
attorney’s fee to the claimnt’s attorney.

By agreenent of the parties, the claimant is hereby ordered
to undergo an evaluation in an attenpt to ascertai n whether or
not an in-honme physical therapy plan is a viable option. The
parties shall nutually agree on an acceptable source for this

eval uati on.
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FINDINGS OF FACT AND CONCLUSIONS OF LAW

1. The Arkansas Workers’ Conpensation Comm ssion has
jurisdiction of the within claim

2. The enpl oyee-enpl oyer rel ationship existed at al
rel evant tines, including February 10 1997.

3. The claimant’s total disability rate is $348. 00.

4. Cainmant sustained an el ectrocution injury on February
10, 1997.

5. The claimhas been accepted as a pernmanent and total
claim

6. The claimant has proven by a preponderance of the
evi dence that the recommended physical therapy treatnent
for his right | eg, back and shoul ders i s reasonably
necessary in connection with his conpensable injury of
February 10, 1997.
7. The claimant is ordered to undergo an eval uation in
an attenpt to determ ne whether or not an in-hone
physi cal therapy plan is a viable option. The parties
shall rmutually agree on an acceptable source for this
eval uati on.
8. The claimant’s entitlenent to the requested
physi cal therapy treatnment has been controverted by
the respondents. Therefore, the respondents owe
the claimant’s attorney a statutory one-half
attorney fee on the benefits awarded herein.
AWARD
The cl ai mant has proven by a preponderance of the evidence
that he is entitled to additional physical therapy treatnent for
hi s conpensable injury of February 10, 1997. The claimant is
hereby ordered to undergo an eval uation to determ ne whether or
not home therapy is a viable option. The respondents are
directed to pay benefits in accordance with the Findings of Fact
cited above. Respondents are further ordered to pay claimant’s

attorney a statutory one-half attorney’s fee on the benefits
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awar ded her ei n.

T 1S SO ORDERED.

CHANDRA HI CKS
Adm ni strative Law Judge
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