
BEFORE THE ARKANSAS WORKERS’ COMPENSATION COMMISSION

CLAIM NO.  F605371

RAMON ESPINOZA MARTINEZ, EMPLOYEE CLAIMANT

JIM KING, INDIVIDUALLY, and
d/b/a TIMBERKING COMPANY, 
an UNINSURED EMPLOYER RESPONDENT

OPINION FILED JANUARY 18, 2007

Hearing before Chief Administrative Law Judge David Greenbaum on December 14,
2006, at Forrest City, St. Francis County, Arkansas.

Claimant represented by Mr. Gary Davis, Attorney-at-Law, Little Rock, Arkansas.

Respondents appeared pro se.

STATEMENT OF THE CASE

A hearing was conducted December 14, 2006, to determine the claimant’s

entitlement to permanent impairment benefits.

A prehearing conference was conducted in this claim on November 8, 2006,

and a Prehearing Order was filed on said date.  Originally, the claim was filed

against both Jim King and Trenton King, d/b/a Timberking Company.  At the

hearing, Jim King pointed out that Trenton King was an employee and did not own

any part of the company.  The claimant’s attorney agreed to dismiss Trenton King

as a party/respondent.  The parties agreed that  the stipulations, issues, as well as

their respective contentions were properly set out in the Prehearing Order, subject

to amended contentions by claimant’s attorney related to the permanent impairment

benefits claimed.  A copy of the Prehearing Order was introduced as “Commission’s

Exhibit 1” without objection.
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It was stipulated that the employee/employer relationship existed between

the claimant and Timberking Company on March 8, 2006; that the claimant

sustained an admitted, compensable injury to his left hand on said date, specifically,

the employer admitting that the claimant lost a portion of his long finger as a result

of an industrial accident on March 8, 2006; that the claimant earned $8.00 per hour,

as well as provided housing; that the employer paid fifty percent (50%) of the

claimant’s average weekly wage until the claimant returned to work and was entitled

to a credit against any temporary total disability benefits previously paid; and that

the employer had controverted claimant’s entitlement to permanent disability

benefits.

By agreement of the parties, the sole issue presented for determination

concerned the extent of claimant’s permanent impairment resulting from the March

8, 2006, admitted injury.

At the prehearing conference, the claimant contended, in summary, that he

was entitled to a one hundred percent (100%) loss of the middle finger and a

twenty-five percent (25%) loss of the ring finger and little finger; and that a

controverted attorney’s fee should attach to any permanent disability benefits

awarded.  

The respondent maintained that the claimant only lost the terminal phalange

of the middle finger and did not sustain any impairment to any additional digits.

At the hearing, claimant’s attorney pointed out that when the claim was
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initially filed, the fingernails of both the ring and little finger had been damaged and

had the appearance of amputation, but that the fingernails had since grown back

and that there was no amputation of the digits other than the middle finger.  Further,

it was conceded that no impairment rating had been received from any physician

with regard to the remaining digits.  Accordingly, the primary issue concerned the

extent of claimant’s impairment related to the amputation of the middle finger.

The claimant also requested compensation at the maximum rate due to the

fact that the claimant was provided housing.  The maximum rates in effect on March

8, 2006, are $488.00 per week for the total disability rate and $366.00 per week for

the permanent partial disability rate.  As will be set out further below, the claimant

is clearly not entitled to the maximum compensation rates even considering the fact

that he was provided housing.

The claimant testified in his own behalf.   Jim King testified in his behalf.  The

record is composed solely of the transcript of the December 14, 2006, hearing

containing three (3) pages of  medicals.  Subsequent to the hearing, at the request

of this administrative law judge, claimant submitted photographs in the event of an

appeal, showing the loss of his finger.  Contemporaneous with the submission of

the photographs, claimant submitted a copy of various medical records from the

Regional Medical Center at Memphis, Tennessee, which the claimant asked to be

made a part of the record.  If the respondent objected, it was requested that they

be made an offer of proof.  No objection was received.  Said reports and
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photographs were blue-backed and made a part of the record herein. 

From a review of the record as a whole, to include medical reports,

documents and other matters properly before the Commission, and having had an

opportunity to hear the testimony of the witnesses and to observe their demeanor,

the following findings of fact and conclusions of law are made in accordance with

Ark. Code Ann. §11-9-704:

FINDINGS OF FACT AND CONCLUSIONS OF LAW

1. The Arkansas Workers’ Compensation Commission has jurisdiction over this

claim.

2. The stipulations agreed to by the parties are hereby accepted as fact.

3. The claimant has proven, by a preponderance of the credible evidence, that

he is entitled to a fifty percent (50%) loss of the left long finger which entitles

him to 18.5 weeks of permanent impairment benefits pursuant to Ark. Code

Ann. §11-9-521(a)(8) and Ark. Code Ann. §11-9-521(b) (Repl. 2003).

4. The claimant’s average weekly wage, including housing, was $400.00,

entitling the claimant to a total disability rate of $267.00 per week.

DISCUSSION

The relevant facts in this case are undisputed.  The primary dispute concerns

the extent of claimant’s amputation which, in my opinion, is actually quite clear.  The

only remaining issue is a determination of the applicable compensation rate.

As reflected above, the claimant earned $8.00 per hour and was provided
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housing by the employer.  The employer testified the claimant was one of several

employees that was provided a house and utilities in addition to his weekly wage.

Mr. King stated that the rent on the house was $300.00 per month and that he paid

the utilities.  Although there is no clear mathematical formula which can be utilized,

I find that, including the housing, the claimant’s average weekly wage was $400.00,

entitling him to a compensation rate of $267.00 per week for total disability benefits.

Ark. Code Ann. §11-9-518 provides:

(a)(1)     Compensation shall be computed on the average weekly wage earned by
the employee under the contract of hire in force at the time of the accident and in
no case shall be computed on less than a full-time workweek in the employment.

(2)     Where the injured employee was working on a piece basis, the average
weekly wage shall be determined by dividing the earnings of the employee by the
number of hours required to earn the wages during the period not to exceed fifty-two
(52) weeks preceding the week in which the accident occurred and by multiplying
this hourly wage by the number of hours in a full-time workweek in the employment.

(b)     Overtime earnings are to be added to the regular weekly wages and shall be
computed by dividing the overtime earnings by the number of weeks worked by the
employee in the same employment under the contract of hire in force at the time of
the accident, not to exceed a period of fifty-two (52) weeks preceding the accident.

(c)     If, because of exceptional circumstances, the average weekly wage cannot
be fairly and justly determined by the above formulas, the Commission may
determine the average weekly wage by a method that is just and fair to all parties
concerned.

Providing housing and utilities is an exceptional circumstance which would

increase the claimant’s average weekly wage beyond the $320.00 received weekly.

The primary issue presented for determination concerned the extent of

claimant’s impairment.  Subsequent to the hearing, claimant submitted a report from
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the Regional Medical at Memphis, Tennessee, concerning the surgical amputation

of the claimant’s long finger.  The report supports the contentions of respondent

rather than the claimant, that he is entitled to the total loss of the digit.  The surgical

procedure is set out below:

PROCEDURE:     The patient was taken to the main OR where the left upper
extremity was prepped wide and draped in the usual fashion for this procedure.
After exsanguination with an esmarch, the tourniquet was inflated to 250 mm Hg for
a total time of 71 minutes.  Attention was first directed to the long finger where a
partial amputation of the long finger at the DIP joint was present.  The condylar
head of the mid phalanx of the long finger was rongeured back to the shaft.  The
wound was irrigated copiously with normal saline and closure was achieved with a
lateral volar flap utilizing interrupted 4-0 nylon sutures.  Attention was then directed
to the left ring finger where an open mid phalangeal shaft fracture was present.
Under direct visualization two 0.35 mm percutaneous K-wires were passed from the
tip of the phalanx to the distal phalanx and through the fracture in mid shaft of the
mid phalanx.  Under direct visualization, it was noted that the fracture was
adequately reduced.  The wound was irrigated copiously with normal saline and
closed primarily with interrupted 4-0 nylon sutures.  EBL was minimal.  The
tourniquet was released and the splint was adapted to the left forearm in a safety
position.  There were no complications.  The patient’s condition was stable at the
end of the procedure and disposition was to postanesthesia recovery.  Dr. Roberto
Do Lachica was present and scrubbed for the key portions of the procedure.
(Emphasis supplied)

Based upon my reading of the surgical report, the claimant’s amputation was

at the DIP joint.  Accordingly, the claimant lost the terminal phalange of the long

finger.  Commission Rule 099.12 provides the compensation for amputation of

fingers.  It is set out in its entirety below:

To achieve uniformity in administration of Section 13(c) of Initiated Act 4 of 1948
[§81-1313(c)][See, Ark. Code Ann. §11-9-521], the following standards shall be
applied in computing compensation due for amputation of fingers.

Loss by amputation of one-half or less than one-half of the terminal phalange of a
member shall be one-half of the loss of the phalange, or one-fourth of the digit.
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Loss of more than one-half of the terminal phalange of a member shall constitute
loss of the phalange, or one-half of the finger.  Loss of more than one phalange by
amputation shall constitute loss of the digit, or all the finger.  More than one
phalange means any bony loss in excess of the first phalange by reason of
amputation but not the surgical rounding of the joint, or the smoothing of the
articular surfaces, done for the convenience of the injured employee.  Ordinarily, the
base of the nail may be used as a gauge of half of the phalange.  In disputed cases,
more accurate measurement may be made by use of x-rays.  (Effective March 1,
1982) (Emphasis supplied)

Pursuant to A.C.A. §11-9-521(a)(8), the entire long finger is valued at 37

weeks.  One-half of the finger is 18.5 weeks.

In view of the foregoing, I hereby make the following:

AWARD

Respondent, Jim King, is hereby directed and ordered to pay, to the claimant,

permanent impairment benefits at the rate of $267.00 per week for a total of 18.5

weeks, in the total amount of $4,939.50.

Additionally, claimant’s attorney, Mr. Gary Davis, is hereby awarded the

maximum statutory attorney’s fee on this entire Award pursuant to Ark. Code Ann.

§11-9-715, in the amount of $1,234.88, of which $617.44 is to be paid by

respondent in addition to the benefits owed to the claimant and $617.44 is to be

deducted from the claimant’s entitlement.  

Accordingly, respondent is directed to issue two (2) checks:  $4,322.08 to the

claimant and $1,234.88 to the claimant’s attorney.

All benefits having accrued, respondent is to pay the benefits in lump sum

and without discount.  
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This Award shall bear interest at the legal rate until paid.

IT IS SO ORDERED.

                                                                    
DAVID GREENBAUM                                 
Chief Administrative Law Judge                  


