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STATEMENT OF THE CASE

A hearing was conducted in the above-style claim to determine the claimant’s entitlement

to additional workers’ compensation benefits.  On January 30, 2007, a pre-hearing conference

was conducted in this claim, from which a Pre-hearing Order of the same date was filed.  The

Pre-hearing Order reflects stipulations entered by the parties, the issues to be addressed during

the course of the hearing, and the parties’ contentions relative to the afore.  The Pre-hearing

Order is herein designated a part of record as Commission Exhibit #1. The testimony of Sherry

Y. Long, the claimant, and Kathryn Keller Naylor, coupled with medical reports and other

documents comprise the record in this claim.  
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DISCUSSION

Sherry Y. Young, the claimant, with a date of birth of May 11, 1962, is a 1980 graduate

of Jacksonville High School who has taken some college course, to include 15 hours at Arkansas

State University-Beebe in 2000.  The claimant commenced her employment with respondent on

April 30, 1991, and has undergone training in association with her employment in animal control. 

Claimant explained, regarding her training:

We had to certified to euthanize, to put animals to sleep.  I had
had animal captured, anything to do with trapping, shooting the dart guns,
capture animals, animal care, working with diseases, not just domestic, 
but wildlife as well, animal rehabilitation for wildlife as well, and I did 
take a few courses that my boss at the time would send me because he was
teaching me to be his assistant at the time, and it would be courses on how 
to run a business and manage the job, and I have certificates for most 
everything that I took in classes. (T. 25).

Prior to her employment with respondent, in 1990 the claimant worked as a waitress at a

Shoney’s Restaurant.  During the same period of time the claimant was employed at Puppy Love

Pet Store in Jacksonville.  

For eight months claimant worked as a veterinary technician at the Kiehl Avenue Animal

Clinic in 1999.  Claimant’s job duties as veterinary technician included administering shots,

prepping the animal for surgery, cleaning the surgery room, cleaning all to surgical utensils,

maintaining the medical records relative to the surgery, and after care of the animal until

discharge home.  The testimony of the claimant reflects that the job entailed physical activities of

lifting the animals onto the surgical table and from the surgical table to the cage, bending ,

stooping, pushing, and pulling.  Claimant was also required to be on her feet most of the day.

The claimant worked as an Animal Service Officer III for respondent from April 1991
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until December 2005.  In describing her job duties in her employment with respondent, the

testimony of the claimant reflects:

Originally, when I first started it, it was just basically - - things
that the city, the laws of our city were enforced, making sure animals 
were not running loose, making sure that animals were being properly 
taken care of, city licenses, adoptions, pick the animals up for adoption,
give the mothers homes and things like that.  As time went on and my 
education got - - I got more educated, we started doing in-house surgeries
for the animals that were being adopted.  I would assist in that.  Same 
procedure as I did at the vet clinic were being done there.  I worked my
regular day and then worked at night doing the surgeries because that’s
when we did the surgeries, and then also pulled call, which meant that I
had to go out after hours when animals were hit by cars, animals in people’s
houses under their house trapped, animals were caught in traps, I had to 
take them out and release them.  There was a lot of, you know - - and then
there’s livestock would get loose.  You’d have to chase them, catch them,
and put them back and things like that. (T. 27-28).

Claimant’s regular job duties in her employment with respondent required bending, stooping,

pushing, pulling, and being on her feet a majority of the time.  Claimant acknowledged that her

annual earnings for the year July 2003 through July 2004, was $38,114.81.

The claimant received workers’ compensation benefits in 2003 for a work-related injury. 

In describing the mechanics of the 2003, injury, claimant explained that she was lifting an animal

from the surgical table and strained her back.  The testimony of the claimant reflects that as she

continued to work, her symptoms progressively worsened and required medical treatment.  In

September 2003, claimant underwent under the care of Dr. Eric Akin.  During the time that she

was off work following the surgery claimant received workers’ compensation indemnity benefits.

Upon returning to work following her recovery from the September 2003, surgery claimant

described her as fine, noting that she did everything that she was suppose to do.  Claimant opined

that she was at 100% physically when she returned to work.
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On July 21, 2004, claimant sustained another work-related injury.  In describing the

mechanics of the July 21, 2004, injury, the testimony of the claimant reflects:

I was struggling with two Rotweillers trying to put them in 
the back of a truck, and that’s when it originally started, I started having
back pain, and I did inform my boss that I had a surgery that evening.
There again, I had to lift the animal on the table, and I could not do it.
I couldn’t - - I gave out.  My back gave out on me.  That’s pretty much 
how that happened. (T. 30-31).

In terms of medical treatment relative to her back following the July 21, 2004, accident, the

testimony of the claimant reflects that she underwent surgeries on September 27, 2004,

September 30, 2004, and February 16, 2005.  Claimant also underwent a fusion surgery on May

13, 2005.  Clamant maintains that she was not offered physical therapy until after the May 13,

2005, surgery, with the offer only having been extended within the past couple of months. 

Clamant was prescribed Neuronic and Lorica, which she describes as nerve pills to help with her

nerves, by Dr. Akin.  Claimant asserts that Dr. Akin never prescribed pain medication, although

he did provide some medication.  Claimant was referred by Dr. Akin to Dr. Amir M. Qureshi.

The testimony of the claimant reflects that her medical treatment under the care of Dr.

Qureshi entailed an admission to the hospital and a procedure involving four injections. 

Claimant noted that the procedure did not help in the alleviation of her pain.  A week prior to the

hearing, claimant returned to Dr. Qureshi and discussion was had regarding a procedure

involving burning the nerve.  Claimant testified that she scheduled to see Dr. Qureshi in follow-

up on April 4, 2007, and that the procedure is being contemplated. 

Claimant maintains that Dr. Akin removed her from the Neuronic because of her adverse

symptoms:
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It was causing me to be very confused.  I was drowsy, couldn’t
drive, I couldn’t and I had children that I needed to attend, so I told him
about that.  He then gave me the Lorica, and I was on Lorica for months
trying to see how that worked.  It did not work for me, so he took me off 
of that.  At this time - - during that time I was seeing him, I was not receiving
any medication.  Once I started seeing - - 

-  - Dr. Qureshi, he prescribed me the Flexeril.  That’s real  -  - (T. 35).

The testimony of the claimant reflects that she has been prescribed Flexeril and Skelaxin by Dr. 

Qureshi.  The claimant testified that while respondent has approved the Flexeril, to her

knowledge it has not authorized/approved the Skelaxin.  Claimant had been furnished samples of

the Skelaxin by Dr. Qureshi.  

In describing her symptoms and the areas of her body affected by the July 21, 2004,

injury, the testimony of the claimant reflects that her symptoms began with severe, unbearable

pain in her left leg which prevented her from standing on it to do anything for any period of time. 

Claimant explained:

I had numbness in some areas like in my foot.  Along the back
side of me all the way up to my hip was numb, but behind it where you
bend it, I’d get a really sharp pain.  I’d get a really sharp pain right here. 

My back, I’m sorry, my lower back.  They did neuro testing to find
out if the nerve was damaged.  They didn’t find that it was.   The pain from
my lower back would be - - I couldn’t - - I felt - - I couldn’t get out of bed.
I had to roll out of bed, and I still do when I go to the out, I can’t straighten
out.  It gets real stiff.  Up my spine towards the middle of m back and even
in my neck sometimes, it burns, it burns.  You know, I can’t get comfortable.
I can’t sleep at night because of this. (T. 36-37).

The testimony of the claimant reflects that she continues to experience the above-mentioned 

symptoms, however her testimony does reflect a positive effect of the May 2005, fusion surgery:

It has gone down since the fusion, but I do have - - the numbness is 
still there.  I don’t feel a lot of the areas of my leg.  Every now and then, I will
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get that sharp pain in the back of my leg, but that’s, you know, it’s not
every day like it was before the fusion.  I have good days and bad days. (T. 37).

The claimant has four (4) children ages 23 years, 19 years, 16 years and 8 years old, of

which the two younger children still live at home.  Though previously married, the claimant is

not at this time.  Claimant explained, regarding her marriage:

I lost my husband during all of these procedures.  We just  - - 
lot of fighting.  I wasn’t able to do thins he wanted. (T. 38).

Claimant resides in a three bedroom, two and a half bath house in Sherwood.  The claimant noted

that she is unable to care of her yard or swimming pool.   Routine household chores of laundry,

cleaning, washing dishes are either done by the claimant’s 16 year old daughter, or the children

individually being old enough to pick up after themselves.

The testimony of the claimant reflects that prior to her injury, she took care of the routine

household chores of cleaning, cooking, and laundry.  Claimant also performed some of the yard

work to include raking leaves.  While noting that she now had good days and bad days,

claimant’s testimony reflects:

More bad than good at this particular time, and then, too, I know
with the weather the way it has been, I can feel a little more sore because
of the weather, I mean, but I don’t  - - my body doesn’t want to move. (T. 40).

Claimant’s testimony reflects that on a “good” day she is able to go grocery shopping or sit

outside, go see her daughter and neighbor, both of whom live in Sherwood.  In describing her

activities on a “bad” day, claimant testified:

Sleeping in bed, and maybe not even sleeping.  I’d just be in bed,
and I don’t even - - I’ve even tried to go and sit on the couch, but my son’s
always complaining, “Come watch me.”  And my bedroom, the way it sets,
you know, the living room is here, and my bedroom is here, and I sit my bed,
you know, or lay in my bed and watch and see what he’s doing or watch his
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game with him, and I don’t get to spend any time with him, and it shows.
It really shows. (T. 41).

The testimony of the claimant reflects that after her July 21, 2004, injury she did not

return to work Animal Control Services because she was unable to return to light duty work

following her surgery.  Since Animal Control Services did not have light duty work available,

claimant was assigned to job duties at Computer Services in City Hall.  Claimant discharged

duties at Computer Services until her next surgery.  After that surgery, claimant was assigned to

duties in the Parks and Rec Department answering the telephone through the time of her May 13,

2005, fusion surgery.

The claimant testified that following the May 13, 2005, fusion surgery she did not again

work for the City of Sherwood although she applied for several positions.  Claimant ultimately

received a December 2005, letter from respondent-employer reflecting that because she had been

off work for so long her employment was terminated.  Claimant testified:

And I was trying - - and I didn’t want to lose my job.  I was trying
- - regardless of how I felt honestly, not to lose my job, so I was applying
for jobs.  I had applied for the Director’s position at that time.  My boss at 
that time was ill, and he was not going to be employed any longer.

Michael Streueberry.

He passed away with cancer, and his job was going to be up - - like
I said before, I worked with him side by side for years, and he was teaching 
me many of his things that he did in his position, okay?  And I felt and he 
as well at the time felt very much that I was qualified for something of that
nature.  He was been building me up.  I felt like I could do the job, so I applied
for it.  I was never even interviewed for it.  It was given to the secretary at the 
time.

It would probably be about two years ago.

And then that - - feeling like that was the job that I was totally the 
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most qualified for from my history of working in - - you know, I didn’t 
know what else to do, so I thought, “Well, I’ll apply for, you know, something
at City Hall,” and I did.  I applied for several there, at least five different jobs.
Never got an interview for any of those as well, and I never understood why,
and workers’ comp had another lady helping me, she even spoke to Human
Resources about why they weren’t interviewing me.

Heather Naylor, and she even asked Mr. Wheeler - - (T. 42-44)  

The testimony of the claimant reflects that Ms. Naylor, in her role providing job

placement assistance, provided a listing of potential jobs that might be available in the

community away from the City of Sherwood.  Further the jobs referenced by Ms. Naylor payed

significantly less money than the claimant earned in her employment with respondent. 

Nonetheless, the credible testimony of the claimant reflects that tried to find and apply for some

of the job identified by Ms. Naylor.  Claimant testified, regard the results of her effort:

I was denied because of qualifications.  Most of it was office which
I was not qualified, computers or programs that they had. (T. 52).

After noting the conversation of Ms. Naylor with City of Sherwood on her behalf,

claimant provided testimony regarding various letters that she received from respondent.  A

November 29, 2005, letter from Mayor Bill Harmon reflected the effective date of the

termination of the claimant’s employment as December 2, 2005. (CX. #3).  Later a January 23,

2006, letter from Mr. Bob Wheeler, Director of Human Resources for respondent-employer, was

generated and directed to the claim adjuster with the TPA.  After noting some uncertainty

regarding the claimant’s medial status, the letter reflects:

Mayor Harmon has indicated his willingness to consider Sherry for 
vacancies within the Animal Services Department or elsewhere in the
City, where she meets the minimum job qualifications, once her physician
has released her to return to work.  Sherry made an inquiry this afternoon
in my department about her employment status.  If her Physician has 
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released her to return to work, then we will begin working with her to
determine whether there is a suitable job available for her with the City 
of Sherwood. (CX. #3).

Claimant testified regarding the various places/positions within the City of Sherwood

employment that she applied for work:

As I said, the first job I applied for was Director of Animal Services.
Then I applied for cashier at the Police Department or the courts area.  I
even applied for a couple of jobs through the Parks and Rec, and then I
applied for another position in the Checks Department working in the 
office dealing with court procedures which I had experience in this because
of my other job. (T. 55).

Claimant also made an application for a job at the Engineering Department.  Neither of the jobs

applied for by the claimant was offered to her.  Claimant learned of potential job offer by

respondent the day preceding the scheduled March 14, 2007, hearing on the issue of wage loss

workers’ compensation benefits.  The job offer of respondent, consisting of three pages, was

received at 2:01 p.m. on March 13, 2007, in the office of the claimant’s attorney via facsimile. 

Claimant did not have an opportunity to discuss the proposed job offer with her attorney until the

morning of the hearing.  Indeed, the testimony of the claimant reflects that she had not had an

opportunity to read the documents containing the offer.

The claimant elaborated on some of the jobs she performed while on restricted duty

following her July 21, 2004, injury and prior to her May 13, 2005, fusion surgery:

Yes, I worked at the  - - like I said, the Community Service
Department, and really while I was there, I was not actually working
for the Community Service Department.  I was being trained.  The 
gentleman in that department was teaching me how to use the website,
and this website was for my job at the Animal Shelter, and I was learning
how to get it together for the animals on for adoption, but that’s what
I was up there doing. (T. 58).
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Claimant explained that the job ended when she left for her neck surgery.  Claimant added that

her boss, Michael Streusberry, had placed her in the Community Service Department for several

weeks to learn the computer program regarding the website.  Thereafter, claimant testified:

I then - - after I also had a scheduled surgery, so I had the 
surgery, and as soon as I was able to, the doctor released me to do
light duty, they let me work at the Rec Center.  I don’t remember the
name of the Rec Center. 

The Rec Center, I was working at Bill Harmon’s Rec Center.  I
was there and like I said, it was light duty.  I was having trouble myself
physically.  I missed work.  I was late for work. (T. 59).

Claimant’s job duties at the Rec Center involved answering the telephone, checking ID’s, and

making sure that individuals had passes as they walked through.  Claimant added, regarding her

job duties at the Rec Center:

Really not a lot of - - just really just sitting there making sure 
everything is right.  I was not a hard job.  It was just a lot of sitting.  Like
I said, there were days that I missed because I wasn’t able.  I didn’t feel
good.  I had some other personal things wrong which I know didn’t have
anything to do with this.  I had another personal physical problem that I 
had to take care of, and I had to take off work.  I gave it excuses, doctor’s
excuses, and everything was given that is suppose to, and then the job was
- - once I was able to go back, it was not offered back to me. (T. 59-60).

Claimant had not worked for the respondent since prior to her May 13, 2005, fusion surgery.  

The testimony in the record reflects that the claimant did attempt to work for a period of

time in the private sector, a FTD Florist Shop, following her May 13, 2005, fusion surgery. 

Regarding the effort, claimant testified:

FTD is where people call in and order flowers, send them all
around the world, anywhere you want.  Basically, an operator person.
I worked there through the Christmas season, son the later part of November
through December up until just right about - - I didn’t even make it to 
Valentine’s Day, so of course - -(T. 60).
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Claimant was employed by FTD from November 2006 through February 2007, earning $8.75 per

hour for a four hour day, five days per week.  Claimant explained the mechanism which resulted

in the termination of her employment with FTD:

They have a policy where you only have five times to be absent,
tardy, or whatever, and I was exceeding - - I was getting too much, I had
one left because of being absent, and  - - or leaving work early because I
wasn’t able to sit, and I had to quit.  I couldn’t stay. 

I didn’t want to be fired, so I quit..(T. 61).

Claimant explained the reasons for her absences from work at FTD:

Because I wasn’t able to sit, and the next day that I had to go to
work, I didn’t feel like it.  My body was hurting, or I would leave early
because I couldn’t sit there any more.  My back would be burning right
in this area sometimes, really low, the bottom, and I can’t hardly sit
there.  And you can’t get up and walk around because you have headphones
on, and you have to be able to answer phone calls as they come in. (T. 61-62).

Claimant testified that the FTD job was a “physically” light job.   With respect to the March 

2007, job offer of respondent and assuming it is as light as the FTD job, the testimony of the 

claimant reflects regarding her ability to perform it:

From experience knowing - - I mean, I’ve worked for the Police
Department.  I know what the dispatcher does.  I would not be able to sit
there in the time frames they do.  They have to be there ready, you know.
The calls come in, emergency calls, like - - I’m not saying I couldn’t do it
mentally, you know.  I’m sure I could, but physically I don’t know if I could
sit there that long.  I really don’t. (T. 62).

Claimant testified regarding her future plans and prospects for employment:

Well, because, like I say, being that I was able - - not able to get
any job when I was trying due to a lack of knowledge of computers or no
degree in anything, I enrolled in school, and I can’t physically go to school
and sit in classrooms, so I enrolled online which allows me to do what I 
need to do in the amount of time I can, come back to it later.  But I am full-
time right now taking classes to try to get a degree in criminal justice.  
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That’s what my - - I get my Associate’s in July. (T. 63).

The claimant is enrolled at American International University.  With respect to employment

opportunities after she receives her degree, claimant testified:

Basically work in some type of field like in the courts or, you 
know, that’s a large field, just a lot of jobs that you can apply for. (T. 64).

Claimant is uncertain if she could hold down a full time regular job even after attaining her

degree, however offered that she is relying on the proposed procedure of Dr. Qureshi to fix her or

make her better.  Claimant responded regarding her future plans and prospect for employment in

the event the propose procedure being offered by Dr. Qureshi is unsuccessful:

I really can’t answer that.  I don’t know.  It’s driving me crazy
daily not knowing what’s going to happen to me, you know. (T. 64).

Claimant testified that she does not like being at home, and observed that she is depressed.

The testimony of the claimant reflects that she is not treating with anyone for her

depression because she does not have insurance and the workers’ compensation physicians have

denied it.  Claimant added:

I don’t have any proof of it, but I did speak with my doctor about
it, and he said he was not able to do anything about that.

No, he said he was only allowed to deal with these problems, my
back. (T. 65).

Claimant asserts that she has spoken with the adjuster, Misty Brandon, about her depression. 

Claimant noted that she was taking medication for her depression through her regular doctor until

her insurance ran out and she was no longer to do so.

Claimant acknowledged attending a private investigating course on her own to assist in

her job duties with respondent.  Claimant noted that at the time she was doing animal cruelty
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investigation.  As a consequence of the afore, the respondent picked up the bill for the course. 

Claimant also attended Draughon’s Business College for nine months in the 1980's, achieving

basis secretary skills.  The testimony of the claimant reflects that in 1976, she and her husband

were considering getting into real estate and took an insurance course in preparation of same,

however never finished the course.

Regarding the March 12, 2007, letter from respondent, after having an opportunity to read

it, claimant acknowledged that the same was an offer of a position of Dispatcher with the

Sherwood Police Department with an annual salary of $28,874.00.  The dispatcher position pays

less that the claimant was earning during her employment with Animal Services.  The dispatcher

position offer also recites that the claimant would be able to perform the essential duties with

accommodations.  The offer had attached a job description of the essential duties.  With respect

to the afore, claimant noted that some training would be required, however she did not see it as

an impediment.  When questioned whether she would call the City and request an opportunity to

try the dispatcher job, claimant responded:

I really don’t know.  I mean, I don’t know.  Now that I’ve enrolled
in school and have been in it for months now, I gave up the hope of getting
a job, a normal 8:00 to 5:00 job.  I’m not necessarily saying this is 8:00 to 
5:00 because they are open, but normal 40 hours a week job.  I went ahead
and enrolled in school where I can get a better education to get a better job
and get a good - - you know, the money.  Now, I don’t know.  I mean - - 
(T. 74-75).

Claimant expressed concern about her ability to work a 40 hour week while being a full-

time student, on-line.   In terms of her on-line class activity, claimant testified:

I have to - - most of the work is pretty easy.  It’s all - - everything
is written out, a lot of research, you know, because you’re not actually 
there to get a basic true or false question paperwork.  You’ve got to write
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everything out an you’ve got to prove that you know what you’re 
talking about, so it’s hard.  It’s harder, and to maintain the grades that I 
have maintained, I’ve put a lot of time and a lot of effort and a lot of 
hours, even wee hours, you know if I sit at 2:00, 3:00, 4:00 o’clock in the
morning doing my school work where it’s quiet, where I can - - you know,
don’t have the pressures of my kids and everything else going on, and, 
you know, I don’t know.  I can’t answer - - I can’t answer that right now. (T. 75).

Claimant acknowledged that she did not ask respondent to pay for her on-line educational

program, but rather did it on her own.  Claimant offered that there are a number of opportunities

in terms of employment with a criminal justice degree:

Yes, I do, and I feel like if I accept it [the dispatcher position], and 
I’m not saying I’m not, that that will be put off.  I will be put off, and I 
won’t - - it will never happen. (T. 76).

Claimant explained her dilemma with a pending degree in criminal justice and wider job 

prospects as well as increased earing capacity with the prospect of accepting the dispatcher 

position: 

I don’t know.  I really don’t know.  I mean, I thought about - - 
now are we reading this - - the jobs that I applied for previously were 
no more - - or a couple of the jobs that I applied for previously were - - 
I mean, of course, the pay as low as well before I even started school.  I
never even got an interview, you know, a cashier, very basic, less money
for that, or at the Engineering Department.  Same thing with the Hot Checks
Department, you know, and I even went and talked to her personally and
told her I was - - this was the kind of work that I was interested in. (T. 77).

The testimony reflects that the unmet opportunities were in 2006, when the Mayor for the City of

Sherwood was Mayor Harmon.  The current Mayor for the City of Sherwood is Mayor Danny

Stedman with a new city council as well.  

The testimony of the claimant reflects that she last discharged employment duties for

respondent at the Rec Center prior to her last surgery of May 13, 2005.  Claimant received
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information relative to the job offer as a dispatcher at the Sherwood Police Department on or

about  March 13, 2007, and reviewed the details of the offer during the March 14, 2007, hearing. 

The claimant testified that Dr. Akin authored a prescription for three (3) weeks of physical

therapy subsequent to December 25, 2006, however respondent only authorized one week.

Claimant anticipates obtaining an Associate Degree in Criminal Justice in July 2007. 

Thereafter claimant plans to pursue and obtain a full Degree in July 2008.  Regarding her

conversation with the claims adjuster, Misty Brandon, regarding assistance for her depression,

the testimony of the claimant reflects:

I would tell her.  I mean, when I was upset about this situation
that was going on with the job and my life, and asked her was there
anything they could do to help me with me medications or anything like
that, and she said, “They don’t do that.  They only deal with the injury
itself.” (T. 82).

Claimant’s testimony reflects that when she requested medication for depression for Dr. Akins,

her treating physician relative to her compensable injury, she was informed that he could not do

anything until he talked with the claims adjuster.  The claims adjuster, Ms. Brandon, denied the

request.  Claimant acknowledged that prior to the compensable incident of July 21, 2004, she had

been on medication for depression which was prescribed by her regular doctor, Dr. Mark

Peterson.  Claimant explained that once her insurance ran out she was unable to refill the

prescription because of the expense.

Claimant testified that she enrolled in the criminal justice program in April 2006. 

Claimant maintains that prior to enrolling in the classes she had a brief discussion with the

claims adjuster, Ms. Brandon:

I asked her if there was any way that they could either help pay
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for it, or if that was an option.  Since employment was not working,
could they send me to school to reeducate me, and she did some checking
and ended coming back - - I don’t know all the details or anything.  I just
know that she told me they weren’t able to do that. (T. 84).

Claimant testified that at the time of the above, respondent had discontinued the services of the

vocational rehabilitation counselor, Ms. Heather Naylor.  Claimant acknowledged that she did

not obtain anything in writing from Ms. Brandon regarding respondent’s refusal to authorized the

physical therapy, medication for depression, or to pay the cost of the enrollment in the criminal

justice program, explaining:

No, I don’t.  Everything was conversation because at the time I
thought that they were - - I believed that they were there to help me.  I 
mean, that’s why I communicated with her constantly.  (T. 84).

Ms. Kathryn Keller Naylor, a resident of Sherwood, testified that she had known the

claimant approximately 15 years from doing paper routes.  Ms. Naylor, who lives approximately

two miles for the claimant,  noted that she would see the claimant one to two times per week.  In

explaining the occasions for the contact with the claimant, Ms. Naylor testified:

Well, we used to play softball together which we’re able to do.  
We used to walk on the track occasionally, and sometimes we’d get 
together and do things with the kids. (T. 15).

While Ms. Naylor is not presently employed she has previously been self-employed taking care

of  elderly people.    Based of her interaction with the claimant, Ms. Naylor rendered the

following observation of the claimant’s past work ethic and ability:

Man, she was awesome.  She used to work really hard.  I give her
credit.  She worked her full-time job, threw a paper route.  Now it’s kind
of like I lost a fried.  I mean, she sleeps a lot.  She’s in a lot of pain.  Can’t
get her to get out and do much of anything.  It’s kind of a sad situation.  I
go over there sometimes to pick up [her] son because I have a son that’s
the same age just about.  (T. 16).
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Ms. Naylor offered that in her dealings with the claimant she had found the claimant to be

an honest and straight-forward individual.  Ms. Naylor also opined that if the claimant was

physically capable of working, she would do so:

Oh, yes.  She’s a hard worker.  She works - - she’s always been a
very hard working person.   She’s always - - I used to say she was a 
workaholic, you know, and now it’s kike she just doesn’t want to tell me
anything kind of anymore.  She’s just not been herself.  It just been a 
struggle.

Financially, she - - yes, she needs money.  She’s - - they’re going
to lose everything she had. (T. 17-18).

The testimony of Ms. Naylor reflects that she has a certificate in home health care.  

Ms. Naylor was also aware of the claimant’s efforts at work since her injury and surgery.  

Ms. Naylor explained regarding the afore:

I know if [that] she tried to work, but couldn’t.  She was in a lot of
pain at that time.

Well, a couple of months ago.  She couldn’t do it.

Answering the phone for flowers and stuff, and she was in extreme
pain, and she was about to get fired because she was spending a lot of time
from the place even though she tried. (T. 20).

Ms. Naylor testified that the claimant’s job duties consisted of sitting and answering the phone

for the flower shop.  Regarding the claimant’s physical inability to continue performing the job,

Ms. Naylor testified:

No, sir.  She called me crying a couple of times because she was
in a lot of pain because she wanted to.  She needs the money desperately 
to work.  She needs a job, and there’s no way that she could just sit and
do a job.  I mean, I remember her calling me crying. (T. 21).

The testimony of Ms. Naylor reflects that she is aware that the claimant has undergone five (5)
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surgeries.  Further, Ms. Naylor’s testimony reflects that the claimant had applied for a job with

the state, however had not been hired.  The claimant has also applied for social security disability

benefits, however has been declined.     

The medical in the record reflects that subsequent to her July 21, 2004, compensable

injury, the claimant underwent a re-do micro-discectomy under the care of Dr. Eric Akin on

September 27, 2004. (CX. #1, p. 13).  On September 30, 2004, the claimant under went another

left L5-S1 re-do microdiskectomy. (CX. #1, p. 18-19).  On February 16, 2005, claimant

underwent a third surgical procedure in the form of a left L5-S1 re-do discectomy relative to the

July 21, 2004, compensable injury. (CX. #1, p. 27).

In a March 1, 2005, chart note, Dr. Akin opined that the claimant may be able to return to

light duty which entailed lifting no more than 10 pounds or standing more than 30 minutes at a

time.  The claimant was released to the afore light duty one week hence and to be reassessed in

eight weeks. (CX. #1, p. 29).  The medical reflects that the claimant returned to Dr. Akin on

March 22, 2005, and relayed continued complaints of pain and restrictions on her physical

activities of standing and lifting.  On May 13, 2005, the claimant underwent her fourth and most

extensive surgical procedure relative to July 21, 2004, compensable injury.  The May 13, 2005,

procedures included transforaminal lumbar interbody fusion, left facetectomy and nerve root

decompression, posterolateral lumbar fusion, bone marrow aspirate from iliac crest,

posterolateral lumbar fusion, and lumbar segmental stabilization with pedicle screws. (CX. #1, p.

38-39).

On November 28, 2005, the claimant underwent a functional capacity evaluation at

Functional Testing Centers, Inc., pursuant to the directions of her treating physician, Dr. Akin.  
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The November 28, 2005, report relative to the FCE concluded:

Ms. Long completed functional capacity testing on this date with reliable
results for effort.

Overall, Ms. Long demonstrated the ability to perform work classified as
Light based on US Department of Labor standards with limitations/
restrictions as noted above.  Ms. Long did perform the full range of light
work and also at the lower end of the medium work category. . (CX. #1, p. 48).

On November 29, 2005, the claimant received a letter from respondent terminating her

employment effective December 2, 2005.  The November 29, 2005, correspondence concluded:

If your physician releases you to return to work following your recovery
from surgery, and a position is available in the department, we will rehire
you at your last salary and without any loss of benefits or leave tenure.  If
a position is not available within the department at that time, the City will
make an effort to rehire you into a position suitable to your education, skills
and training. (CX. #3).

The claimant was again seen by Dr. Akin on December 15, 2005, at which time the

results of the functional capacity evaluation were noted.  The December 15, 2005, office note of

Dr. Akin reflected the claimant’s diagnosis as “failed surgical back syndrome”.  The December

15, 2005, office note concluded:

MDM:   At this point, she has had 5 back surgeries, one of them being a 
lumbar fusion.  She continues to have neuropathic type pain in the left leg.
We have discussed some treatment options today and have agreed that we
will increase her dose of Lyrica to 75 mg. tid.  We will keep her at this dose
for a week, and if it is not helpful, she can go ahead and increase it on up 
to 75 mg. po qid.  Finally, if she is not seeing any relief with this, I think 
that it is reasonable to consider a trial of dorsal column stimulator.  At 
present, I do not think that she is able to work at her previous job in animal
services.  As she has limited training and is quite limited on her lifting 
ability, I consider her disabled at this point.  I will see her back in 3 weeks’
time after she has tried the Lyrica.  Once again, if this not helpful, we will
offer a dorsal column stimulator trial. (CX. #1, p. 60-61).
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Respondent received a copy of the December 15, 2005, office note of Dr. Akin relative to

the claimant.  A January 23, 2006, letter from Mr. Bob Wheeler, Director of Human Services, to

Ms. Misty Brandon, the claims adjuster, after noting the afore report of Dr. Akin concluded:

Mayor Harmon has indicated his willingness to consider Sherry for vacancies
within the Animal Services Department or elsewhere in the City, where she
meets the minimum job qualifications, once her physician has released her
to return to work.  Sherry made an inquiry this afternoon in my department
about her employment status.  If her Physician has released her to return to
work, then we will begin working with her to determine whether there is a 
suitable job available for her with the City of Sherwood. (CX. #3).

Pursuant to the request of respondent an initial vocational evaluation was conducted with

the claimant on June 28, 2006, by Ms. Heather Naylor, vocational rehabilitation consultant, with

Rehabilitation Management, Inc.  The July 6, 2006, Initial Vocational Evaluation Report reflects

the claimant’s health, educational, and work history. (CX #2).  During the course of her contact

with the claimant Ms. Naylor generated monthly reports through October 16, 2006.  The October

16, 2006, vocational progress report relative to the claimant reflects, in pertinent part:

REPORT SUMMARY

At the request of AR Municipal League WC Trust, vocational/job search
assistance was continued on Ms. Long’s behalf during this reporting period.
Vocational efforts have been put on hold, at the request of the account.

*       *       *

Ms. Long has been very diligent about following-up on most of the job
leads.  In addition to these opportunities, she has applied for five different
positions with the City of Sherwood, her current employer.  We are in the
process of determining if it is feasible for her to return to work there.
Currently, Ms. Long has yet to secure employment.

CONTACT WITH ACCOUNT

I have maintained contact with the account.  At this time, my vocational
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efforts will be on hold until otherwise directed. (CX.#2).

On March 12, 2007, respondent identified a position, dispatcher, with the Sherwood

Police Department with an annual salary of $28,874.00.  The correspondence included a

description of the job requirements, and an offer of the position.  The March 12, 2007,

correspondence reflects, in pertinent part:

.   .   .   .  As a regular, full-time employee you will be eligible for the
benefit program offered by the City of Sherwood.  All City and Department
policies and practices will apply to your employment.  If you wish to 
accept this offer of employment, please contact me in writing by the close
of business on Friday, March 23, 2007.

Enclosed is a copy of the job description for Dispatcher for your review.
I have determined in reviewing the position requirements in the job description,
and in discussion with Chief Nicholson and Sergeant Russell, that you will
be able to perform all of the essential duties of the job position with
accommodation.  I have shared your Employment Application with Chief 
Nicholson, and he or Sergeant Russell.    If you accept the position, then I will
schedule a meeting for you with Chief Nicholson, Sergeant Russell, and me
to give them an opportunity to share the job duties and their expectations, 
and so that we can reach a complete understanding with regard to your re-
employment with the City of Sherwood. (RX. #1).

The March 12, 2007, correspondence along with the job description was faxed to the claimant’s

on March 13, 2007, at 2:01 p.m.  

After a thorough consideration of all of the evidence in this record, to include the

testimony of the claimant, review of the medical reports and other documentary evidence,

application of the appropriated statutory provisions and case law, I make the following:

FINDINGS

1. The Arkansas Workers’ Compensation Commission has jurisdiction of this claim.

2. On July 21, 2004, the relationship of employee-employer existed between the
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parties.

3. On July 21, 2004, the claimant earned wages sufficient to entitle her to weekly 

compensation benefits of $453.00/$340.00, for temporary total/permanent partial disability

benefits. 

4. On July 21, 2004, the claimant sustained an injury to her back arising out of and 

in the course of her employment, and for which she has been paid appropriated temporary total

disability benefits.

5. The claimant reached the end of her healing period on or about May 5, 2006, and 

sustained a permanent physical impairment in the amount of 20% to the body as a whole, as a

result of the July 21, 2004, compensable injury.

6. When the claimant’s age, education, permanent restrictions and limitations, as d 

other matters reasonably expected to affect her future earning capacity are considered, the

claimant has sustained a loss of earning capacity in the amount of 35% over and above her

anatomical impairment. 

7. The respondent shall pay all reasonable hospital and medical expenses arising out 

of the claimant’s compensable injury of July 21, 2004.

8. The respondent has controverted the payment of permanent partial disability 

benefits in excess of the claimant’s anatomical impairment.

CONCLUSIONS

The claimant was employed by respondent from April 30, 1991, until December 2, 2005. 

During her employment the claimant suffered two injuries to her low back.  After undergoing

surgery in September 2003, the claimant fully recovered and resumed her pre-injury job duties. 
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On July 21, 2004, claimant sustained the second injury to her back, which ultimately resulted in

four (4) additional surgeries and a 20% residual anatomical impairment.  The claimant asserts

that as a result of the July 21, 2004, compensable injury she has sustained wage loss disability in

excess of the anatomical impairment and is entitled to corresponding indemnity benefits as well

as controverted attorney fees.  Respondent acknowledged that the claimant is entitled to wage

loss benefits, however assert that the amount of same should be determined by the Commission.

The present claim is one governed by the provisions of Act 796 of 1993, in that the

claimant asserts entitlement to additional workers compensation benefits as a result of an injury

having been sustained subsequent to the effective date of the afore provison.

The compensability of the claimant’s July 21, 2004, injury is not disputed.  As a result of

having undergone five (5) surgeries to her low back, four (4) of which growing out of the July

21, 2004, injury, the claimant has incurred an anatomical impairment in the amount of 20 % to

the body as a whole.  Following the July 21, 2004, compensable injury the claimant returned to

the employment of respondent on at least two (2) occasions, however the same was between

surgeries and claimant was performing light duty.  

Claimant worked in the Animal Services Department as an Animal Service Office III. 

During the occasions that the claimant returned to the employment of respondent following the

July 21, 2004, compensable injury she performed duties in the Community Services Department

and the Park and Rec Department.  Claimant last discharged duties in the employment of

respondent prior to the May 13, 2005, fusion surgery.

The credible testimony of the claimant reflects that she was capable of performing the job

duties of her supervisor because physical demands were not as great as her regular job with
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respect to lifting and standing or being on her feet for prolonged periods of time.  Claimant

applied for the position when it became available, however was not awarded it.  The claimant

sought employment with respondent for other positions, some paying less than she earned in her

regular job but was never hired.  On December 2, 2005, respondent terminated claimant’s

employment.  

In June 2006, respondent secured the services of a vocational rehabilitation consultant to

assist the claimant in job placement.  The credible evidence reflects that the claimant was diligent

in following the directions and leads provide by the rehabilitation consultant.  The vocational

rehabilitation efforts were place on hold in October 2006.  It is noted that the vocational

rehabilitation consultant contacted respondent on behalf of the claimant to inquire about re-

employment to no avail.  

The credible evidence reflects that the claimant’s request for additional training prior to

enrolling in a criminal justice on-line college program was denied by the claims adjuster.  Also

troubling is the refusal of the claims adjuster to authorize medical treatment, in the form of

prescriptions to address the claimant’s depression.

It is clear that the claimant suffered a compensable injury to her back in the employment of

respondent on July 21, 2004, which has resulted in four (4) surgical procedures as of the date of

the hearing in this claim, with another procedure in the offering.  Prior to the July 21, 2004,

accident the claimant sustained an injury to her back in 2003, which resulted in surgery in

September 2003.

While the issues of medical benefits associated with the claimant’s depression, claimant’s

request for assistance in the cost of her on-line enrollment in the criminal justice program, or the
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refusal of respondent to return the claimant to work such that she would be entitled to additional

compensation benefits pursuant to Ark. Code Ann. §11-9-505 (a)(1), are not before the

Commission at this juncture the record generated during the course of the hearing has resulted in

substantial evidence regarding these issues.  The Arkansas Workers’ Compensation laws server to

provide disability benefits to legitimately injured workers, to pay reasonable and necessary

medical expenses, and to return the worker to the workplace. Congo Stove, Fireplace & Patio,

Inc. v. Rickenbacker, 77 Ark. App. 346, 74 S.W.3d 238 (2002); Torrey v. City of Fort Smith, 55

Ark. App. 226, 934 S.W.2d 237 (1996).

In the present claim the sole issues are the claimant’s entitlement to wage loss benefits and

controverted attorney fees.  The claimant sustained a 20% anatomical impairment as a result of

her compensable injury.  Respondent concedes that the claimant has incurred wage loss disability

benefits, however asserted that the amount of same should be determined by the Commission.  At

the time of the hearing respondent contended that the amount of the claimant’s wage loss

disability is 15% in excess of her 20% anatomical impairment.

Ark. Code Ann. §11-9-522 provides in pertinent part:

(b) (1) In considering claims for permanent partial disability benefit in excess
of the employee’s percentage of permanent physical impairment, the Workers’
Compensation Commission may take into account, in addition to the percentage
of physical impairment, such factors as the employee’s age, education, work
experience, and other matters reasonably expected to affect his or her future
earing capacity.

(2) However, so long as an employee, subsequent to his or her injury, has 
returned to work, has obtained other employment, or has a bona fide and
reasonably obtainable offer to be employed at wages equal to or greater than
his or her average weekly wage at the time of the accident, he or she shall not
be entitled to permanent partial disability benefits in excess of the percentage
of permanent physical impairment established by a preponderance of the 
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medical testimony and evidence.

(c)(1) The employer or his or her workers’ compensation insurance carrier
shall have the burden of proving the employee’s employment, or the employee’s
receipt of a bona fide offer to be employed, at wages equal to or greater than
his or her average weekly wage at the time of the accident.

The evidence preponderates that the claimant earned an annual salary of $38,114.81, during her

employment with respondent, which generated an average weekly wage of $732.97.  Claimant last

discharged employment duties for respondent prior to her May 13, 2005, fusion surgery. 

Respondent terminated the claimant’s employment effective December 2, 2005.  

The credible results of the claimant’s November 28, 2005, functional capacity evaluation

reflects that the claimant has the ability to perform work classified as Light based on the US

Department of Labor standard.  Claimant has difficulty standing or sitting for prolonged periods

of time and takes prescription narcotic medication to address her complaints of pain.  

Claimant diligently pursued job leads and recommendation of the vocational rehabilitation

consultant during the period of time she had access to same.  The claimant did secure employment

at a FTD flower shop, however was unable to maintain the position due to the adverse impact of

the residuals of her injury.  Further, the flower shop position paid substantially less than the

claimant’s earnings in the employment of respondent.  

Respondent identified a dispatcher position in the Sherwood Police Department which

paid $28,874.00, annually.  The claimant sought to remain in the employment of respondent

following her injury.   Once respondent terminated her employment on December 2, 2005, she

sought re-employment with same in positions paying substantially less than she earned as a

Animal Control Office III.  After respondent utilized the services of a vocational rehabilitation
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counselor/consultant, Ms. Heather Naylor, the same interceded on behalf of the claimant relative

to employment with respondent.  The claimant did not have an opportunity to review the

requirements of the dispatcher position until the date of the hearing on wage loss.  The offer itself

also noted the necessity for the claimant to meet with other personnel to discuss the essential

function of the position.  Given the totality of the circumstance of this claim, the evidence fails to

preponderates that the March 12, 2007, dispatcher position is a bona fide offer of employment in

accordance with the provisions of Ark. Code Ann §11-9-522 (c)(1).  Even if found to be a valid or

bona fide offer of employment, the dispatcher position paid an average weekly wage of $555.26,

which is less than the $732.97, weekly wage the claimant earned at the time of her July 21, 2004,

accident.

The evidence preponderates that when the claimant’s age, education, work experience,

permanent physical limitations and restrictions are considered, the claimant has sustained a loss of

earning capacity in the amount of 35% in addition to and over and above her 20% anatomical

impairment.  Respondent has controverted the claimant’s entitlement to wage loss disability

benefits.

AWARD

Respondent is herein ordered and directed to pay to the claimant permanent partial

disability at the weekly compensation benefit rate of $340.00, to correspond with the 20%

anatomical impairment and 35% wage loss disability, as a result of the July 21, 2004,

compensable injury.  Said sums accrued shall be paid in lump with discount.  Respondent may

claim credit for sums heretofore paid toward the afore obligation.

Respondent is further ordered and directed to pay all reasonably necessary and related
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medical, hospital, nursing, and other apparatus expenses in connection to the treatment of  the

claimant’s compensable injury of July 21, 2004, to include medical related travel, pursuant to Ark.

Code Ann. §11-9-508.

Maximum attorney fees are herein awarded to the claimant’s attorney on the controverted

indemnity benefits herein awarded, pursuant to Ark. Code Ann. §11-9-715.

This award shall bear interest at the legal rate pursuant to Ark. Code Ann. §11-9-809, until

paid.

Matters not addressed herein are expressly reserved.

IT IS SO ORDERED.

________________________________________________
 Andrew L. Blood, ADMINISTRATIVE LAW JUDGE    

 


