
BEFORE THE ARKANSAS WORKERS' COMPENSATION COMMISSION

WCC NO. F606928

WILLIAM JUSTICE, Employee  CLAIMANT

C. BEAN TRANSPORT, INC., Employer  RESPONDENT

COMPENSATION MANAGERS, Carrier RESPONDENT

OPINION FILED MAY 29, 2007

Hearing before ADMINISTRATIVE LAW JUDGE GREGORY K. STEWART in Fort Smith,
Sebastian County, Arkansas.

Claimant represented by M. JERED MEDLOCK, Attorney, Fort Smith, Arkansas.

Respondents represented by WALTER MURRAY, Attorney, Little Rock, Arkansas.

STATEMENT OF THE CASE

On May 14, 2007, the above captioned claim came on for a hearing at Fort Smith,

Arkansas.   A pre-hearing conference was conducted on February 21, 2007, and a pre-

hearing order was filed on February 23, 2007.   A copy of the pre-hearing order has been

marked Commission's Exhibit #1 and made a part of the record without objection.

At the pre-hearing conference the parties agreed to the following stipulations:

1.   The Arkansas Workers’ Compensation Commission has jurisdiction of the within

claim.

2.   The employee-employer relationship existed between the parties at all relevant

times.

3.   The claimant was earning sufficient wages to entitle him to compensation at the

maximum rates of $488.00 for temporary total disability benefits and $366.00 for

permanent partial disability benefits.

At the pre-hearing conference the parties agreed to litigate the following issues:

1.   Compensability of injury to claimant’s shoulder.
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2.   Temporary total disability benefits from June 12, 2006 through December 4,

2006.

3.   Permanent partial disability benefits to include impairment of 14% and wage

loss.

4.   Attorney fee.

At the time of the hearing the claimant modified his request for temporary total

disability benefits to include the period from June 12, 2006 through September 5, 2006.

Claimant also raised as an issue his entitlement to payment for medical treatment and he

withdrew as an issue his request for permanent partial disability benefits.

The claimant contends he suffered a compensable injury to his shoulder and that

he is entitled to temporary total disability benefits from June 12, 2006 through September

5, 2006, medical expenses, and an attorney fee. 

The respondents contend that claimant did not suffer a compensable injury.

From a review of the record as a whole, to include medical reports, documents, and

other matters properly before the Commission, and having had an opportunity to hear the

testimony of the witness and to observe his demeanor, the following findings of fact and

conclusions of law are made in accordance with A.C.A. §11-9-704:

FINDINGS OF FACT & CONCLUSIONS OF LAW

1.   The stipulations agreed to by the parties at the pre-hearing conference

conducted on February 21, 2007, and contained in a pre-hearing order filed February 23,

2007, are hereby accepted as fact.

2.   Claimant has met his burden of proving by a preponderance of the evidence that

he suffered a compensable injury to his shoulder while employed by the respondent on

June 12, 2006.   

3.   Respondent is liable for payment of all reasonable and necessary medical
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treatment provided in connection with claimant’s compensable injury.

4.   Claimant is entitled to temporary total disability benefits beginning July 26, 2006

and continuing through September 5, 2006.

5.   Respondent has controverted claimant’s entitlement to all temporary total

disability benefits.

FACTUAL BACKGROUND

The claimant is a 72-year-old man who went to work for the respondent as an over-

the-road truck driver.   Claimant testified that on June 12, 2006 he was in El Paso, Texas

making a delivery.   Claimant had parked his truck and trailer on an elevated scale, had

gotten out of the truck and was walking toward the scale house when he tripped and fell.

Claimant suffered a cut to his knee, a bruised hand, and struck his head.   In addition,

claimant testified that he fell on his right shoulder and arm.   Claimant received some first

aid treatment at the scale house.

Claimant testified that after this incident he called the respondent and reported it to

an individual named Tim.   Claimant testified that he also reported the incident to Marty

Calloway in dispatch.   After picking up a load in El Paso and delivering it to Oklahoma City,

claimant picked up another load in Shawnee, Oklahoma and drove to Fort Smith, arriving

on June 14.   Claimant was asked by the respondent to drive a load to Virginia, but he

informed the respondent that his shoulder hurt too much and he needed to see a

physician.   As a result, claimant was seen by Dr. Holder on June 14, 2006.   Dr. Holder’s

medical report of that date indicates that he diagnosed claimant’s condition as (1) shoulder

strain; (2) left knee contusion; (3) right forehead abrasion; and (4) left hand contusion.   Dr.

Holder prescribed claimant medication, ordered physical therapy three times a week for

two weeks on claimant’s shoulder, and returned claimant to work with the restriction of no

use of his right arm.
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Claimant again returned to Dr. Holder on June 28, 2006 at which time Dr. Holder

provided treatment in the form of electrical stimulation and ultrasound.   Dr. Holder

eventually ordered an MRI scan of the claimant’s right shoulder which was performed on

July 3, 2006, and was read as being consistent with a chronic tear involving the

supraspinatus tendon.   The MRI scan also revealed degenerative changes in the

claimant’s right shoulder.   In a report dated July 13, 2006, Dr. Holder noted that the

claimant’s right shoulder was worse and based on the results of the MRI scan referred

claimant to an orthopaedic surgeon.

Apparently at this point the respondent denied compensability and as a result

claimant sought medical treatment from his family physician who referred him to Dr.

Sudbrink, an orthopaedic surgeon.   Dr. Sudbrink’s medical reports indicate that claimant

has a large rotator cuff tear with retraction.   He has primarily treated claimant

conservatively with injections.   Dr. Sudbrink’s most recent medical report of December 4,

2006 indicates that claimant was not interested in proceeding with surgery, but instead was

interested in closing his claim.   As a result, Dr. Sudbrink assigned the claimant a

permanent physical impairment rating and released claimant to return to him as needed.

(Claimant has since undergone surgery but has reserved for future consideration his

entitlement to compensation benefits relating to that surgery.)

Claimant has filed this claim contending that he suffered a compensable injury to

his right shoulder while employed by respondent on June 12, 2006.   He seeks payment

of medical treatment, temporary total disability benefits, and a controverted attorney fee.

ADJUDICATION

Claimant contends that he suffered a compensable injury to his right shoulder when

he slipped and fell on the shoulder while working for respondent on June 12, 2006. 

Claimant’s claim is for a specific injury identifiable by time and place of occurrence.   The
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Commission has stated in Henry Weaver v. Precision Packaging, Full Commission Opinion

filed February 2, 1995 (E400880), that pursuant to Act 796 of 1993, the following must be

shown in order to establish the compensability of an injury occurring after July 1, 1993:

(1)  proof by a preponderance of the evidence of an injury
arising out of and in the course of his employment;

(2)  proof by a preponderance of the evidence that the
injury caused internal or external physical harm to the
body which required medical services or resulted in
disability or death;

(3)  medical evidence supported by objective findings,
as defined in Ark. Code Ann. §11-9-102(16), establishing
the injury;

(4)  proof by a preponderance of the evidence that the
injury was caused by a specific incident and is identi-
fiable by time and place of occurrence.   

After reviewing the evidence in this case impartially, without giving the benefit of the

doubt to either party, I find that claimant has met his burden of proving by a preponderance

of the evidence that he suffered a compensable injury to his right shoulder.

First, I note that claimant testified that he had no prior shoulder problems and had

not sought any medical treatment for his right shoulder prior to the accident on June 12,

2006.   In fact, claimant had undergone yearly physical examinations by Dr. Holder with no

notation of any prior right shoulder problems.   Claimant testified that his right shoulder pain

did not begin until after he fell on the shoulder while working on June 12, 2006.   My

observations of the claimant as well as my review of his testimony lead me to find that

claimant’s testimony is credible and entitled to great weight. Based upon the claimant’s

testimony which I find to be credible and entitled to great weight, I find that he has met his

burden of proving by a preponderance of the evidence that he suffered an injury which

arose out of and in the course of his employment with respondent and that it was the result

of a specific incident identifiable by time and place of occurrence.

I also find that claimant has offered medical evidence supported by objective
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findings establishing an injury and that the injury caused internal physical harm to his body

which resulted in the need for medical services and disability.

In this particular case, claimant eventually underwent an MRI scan of his right

shoulder which revealed a  tear of the rotator cuff.   This tear of the rotator cuff is an

objective finding.   A review of Dr. Sudbrink’s medical reports indicates that he was of the

opinion that the MRI scan itself could not determine when the rotator cuff tear occurred.

 However, a review of the entiretyl of Dr. Sudbrink’s medical reports indicates that it was

his opinion that the claimant had a pre-existing shoulder condition which was aggravated

by the accident which occurred on June 12, 2006.

Sudbrink report of July 26, 2006   

     I had discussed with Mr. Justice that I have really
very limited ability to do anything about his compen-
sation situation.   I do think that he can talk to his
employer and the history is agreed upon by them that
he was functioning at a high level and now he is
virtually incapacitated with his right shoulder.   This
MRI appearance is not an absolute statement of fact
in the sense of being able to time these findings.  For
instance, he could have had a rotator cuff tear that
could be longstanding.   He had a functioning biceps,
he falls and either ruptures the biceps or subluxes
it and he has a marked deterioration in his shoulder
function with an acute on chronic, so it is a mixture
of both old injury ant [sic] new, and I think that this
is a plausible explanation for his statement that his
shoulder is markedly different after the fall.   As far
as me being able to know this and make any state-
ment definitively one way or another, it is impossible.
I have never seen him before and there is certainly
changes on both his x-ray and his MRI to suggest
that there is something that has been going on in
his shoulder for some time, but differentiating acute
from chronic and placing a date on any one of these
things is an impossible task.   It is by history a situa-
tion that seems very clear cut that he has had a 
marked deterioration of his level of function since 
he had this fall which was initially described as
being a workman’s compensation issue.  (Emphasis added.)
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***

Sudbrink report of August 7, 2006

      We did again discuss the thinking that this is an
acute on chronic situation.   Certainly, there were s
some issues with this shoulder before he had the
fall but the fall really has arguably mechanically
completely changed his shoulder as far as this 
history goes.   He was a truck driver doing some
fairly physical type activity until this fall occurred.
(Emphasis added.)

***
Sudbrink report of October 9, 2006

     We did discuss that we feel like he has an acute
on chronic process and that it is true that the changes
that he has on his MRI and x-rays probably are not
as a result of his one injury when he had this fall but
it is very possible that he had say, some element of
a rotator cuff tear that he is living with, then he has
this fall, tears more and completely tears or dislocates
his biceps tendon and now has this rather marked
superior instability and a dramatic reduction in his
functional capacity with his shoulder as a result of the
fall.   So I think it is very easy to say based upon his
history that he has had a clear exacerbation of what-
ever chronic condition he had as a result of this injury.
(Emphasis added.)

Thus, although the x-ray and the MRI revealed degenerative changes in the

claimant’s right shoulder, the claimant by history had no right shoulder symptoms prior to

the fall on June 12, 2006.   Claimant testified that he had no shoulder symptoms prior to

this date and he had not sought any medical treatment for his right shoulder prior to that

date.  

Accordingly, based upon the credible evidence indicating that claimant was

asymptomatic with respect to his right shoulder prior to June 12, 2006, and that he became

symptomatic with respect to his right shoulder after the fall, I find that he has met his

burden of proving by a preponderance of the evidence that he suffered a compensable

injury.   This finding is supported by the medical opinion of Dr. Sudbrink indicating that

while he cannot specifically date the tear in claimant’s right shoulder, it was his opinion that
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the claimant did suffer an injury which exacerbated a pre-existing shoulder.

Based upon the foregoing evidence, I find that claimant has met his burden of

proving by a preponderance of the evidence that he suffered a compensable injury to his

right shoulder while employed by respondent on June 12, 2006.   

Having found that claimant has met his burden of proving by a preponderance of

the evidence that he suffered a compensable injury to his right shoulder, respondent is

liable for payment of all reasonable and necessary medical treatment provided in

connection with that compensable injury.

Finally, I find that claimant is entitled to temporary total disability benefits beginning

July 26, 2006, and continuing through September 5, 2006.   In order to be entitled to

temporary total disability benefits, claimant has the burden of proving by a preponderance

of the evidence that he remained within his healing period and that he suffered a total

incapacity to earn wages.   Arkansas State Highway & Transportation Department v.

Breshears, 272 Ark. 244, 613 S.W. 2d 392 (1981).   In this particular case, I find that

claimant remained within his healing period while he was receiving treatment from both Dr.

Holder and Dr. Sudbrink.   Both of those physicians treated claimant conservatively with

medication, injections, and physical therapy.

I find that claimant suffered a total incapacity to earn wages beginning July 26,

2006, the date he first sought medical treatment from Dr. Sudbrink, and continuing until

September 5, 2006 when he was released by Dr. Sudbrink to return to full duty without

restrictions.   In order to be entitled to temporary total disability benefits, a claimant must

suffer a total incapacity to earn wages.   In this particular case, Dr. Holder released

claimant to return to work with the restriction of no use of his right arm.  It was not until

claimant was evaluated by Dr. Sudbrink that claimant was taken off work completely and

that condition continued to exist until he was released by Dr. Sudbrink to return to work as

of September 5, 2006.
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Accordingly, I find that claimant remained within his healing period and suffered a

total incapacity to earn wages beginning July 26, 2006 and continuing through September

5, 2006.   Therefore, claimant is entitled to temporary total disability benefits for this period

of time.

Because claimant’s compensable injury occurred after July 1, 2001, the claimant’s

attorney fee is governed by the amendments made by the Arkansas General Assembly in

2001.   Pursuant to A.C.A. §11-9-715(a)(1)(B), claimant’s attorney is entitled to an attorney

fee in the amount of 25% of the compensation for indemnity benefits payable to the

claimant.   Thus, claimant’s attorney is entitled to a 25% attorney fee based upon the

indemnity benefits awarded.   This fee is to be paid one-half by the carrier and one-half by

the claimant.   Also pursuant to A.C.A. §11-9-715(a)(1)(B), an attorney fee is not awarded

on medical benefits.

AWARD

Claimant has met his burden of proving by a preponderance of the evidence that

he suffered a compensable injury to his right shoulder while employed by the respondent

on June 12, 2006.   Respondent is liable for payment of all reasonable and necessary

medical treatment provided in connection with claimant’s compensable injury.   Claimant

is entitled to temporary total disability benefits beginning July 26, 2006, and continuing

through September 5, 2006.   Respondent has controverted claimant’s entitlement to all

temporary total disability benefits.

Pursuant to A.C.A. §11-9-715(a)(1)(B), claimant’s attorney is entitled to an attorney

fee in the amount of 25% of the compensation for indemnity benefits payable to the

claimant.   Thus, claimant’s attorney is entitled to a 25% attorney fee based upon the

indemnity benefits awarded.   This fee is to be paid one-half by the carrier and one-half by

the claimant.   Also pursuant to A.C.A. §11-9-715(a)(1)(B), an attorney fee is not awarded
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on medical benefits.

All sums herein accrued are payable in a lump sum without discount and this award

shall bear interest at the maximum legal rate until paid.

IT IS SO ORDERED.

                                                               
GREGORY K. STEWART

     ADMINISTRATIVE LAW JUDGE


