
BEFORE THE ARKANSAS WORKERS’ COMPENSATION COMMISSION

CLAIM NO. F610335

KENNETH R. JOHNSON CLAIMANT

CITY OF NORTH LITTLE ROCK RESPONDENT EMPLOYER

MUNICIPAL LEAGUE WCT RESPONDENT CARRIER

ORDER AND OPINION FILED MARCH 27, 2007

Hearing before Administrative Law JUDGE LINDA K. MARSHALL.

Claimant represented by the HONORABLE EVERETT O. MARTINDALE, Attorney at
Law, Little Rock, Arkansas.

Respondents represented by the HONORABLE J. CHRIS BRADLEY, Attorney at Law,
North Little Rock, Arkansas.

STATEMENT OF THE CASE

The above claim came on for a hearing in Little Rock, Arkansas on February 15,

2007.  A prehearing conference was held on January 9, 2007 and a prehearing order

was filed the same date.  A copy of the prehearing order was marked as Commission

Exhibit No. 1 and made a part of the record without objection.

At the prehearing conference, the parties agreed to the following stipulations:

1.  There was an employer-employee relationship on
August 25, 2006.

2.  The compensation rates are $488/366.

The claimant contends he was injured on August 25, 2006, when he was

carrying bleachers and one person dropped his end.  The claimant contends he is

entitled to medical benefits and temporary total disability benefits from September 11,

2006, to a date to be determined, as well as entitlement to attorney’s fees.
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Respondents contend the claimant did not sustain a compensable injury in the

course and scope of his employment.  The claim was controverted in its entirety.

ISSUES TO BE LITIGATED

1.  Compensability.

2.  Medical benefits.

3.  Temporary total disability benefits.

4.  Attorney’s fees.

From a review of the record as a whole, to include medical reports, documents

and other matters properly before the Commission, and having had an opportunity to

hear the testimony of the witnesses and to observe their demeanor, the following

findings of fact and conclusions of law are made in accordance with Ark. Code Ann.

§11-9-704:

FINDINGS OF FACT
AND

CONCLUSIONS OF LAW

1.  There was an employer-employee relationship on August 25, 2006.

2.  The compensation rates are $488/366.

3.  The claimant has failed to prove by a preponderance of the evidence that he

sustained a compensable injury arising out of and in the course of his employment on

August 25, 2006.

DISCUSSION

The claimant, 44 years old, worked for the respondent employer for 25 years and

is a supervisor at parks maintenance.  On August 25, 2006, he was moving an old set
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of bleachers of wood and metal when one person at the other end of the bleachers

dropped his end while the claimant remained holding his end.  The claimant continued

working that day and was off on Saturday and Sunday.  On Sunday, the claimant

testified that he had pain when he bent over and knew he had hurt his back with the

bleacher incident.  According to the claimant, the following Monday was a holiday and

he returned to work on Tuesday, August 29, and he went to see Debbie Velez, the

medical person at Argenta Clinic.  The claimant testified that Ms. Velez had the nurse

give him a shot for back pain.  The claimant testified that as the week went on, his back

pain worsened and he spoke with Ms. Velez again and was referred to Dr. Wayne

Bruffett with an appointment on October 13, 2006.

According to the claimant, he continued to work for a week or two after the

incident and did mostly supervisory work because of his back pain.  The claimant

confirmed that he had seen Debbie Velez on August 21, 2006 and one symptom was

lower back pain.  The claimant testified that his pain after August 25, 2006, was pain in

his whole back and down his right leg and he had difficulty sitting or standing.

Respondents requested that judicial notice be taken that Labor Day in 2006 was

Monday, September 4.  While the claimant testified that he only had one workers’

compensation claim for a bee sting before the current claim, respondents identified

several claims the claimant had with at least two previous claims being back injuries. 

The claimant confirmed that on August 25, 2006, he and five other men were moving

some bleachers with two men in the trailer and four men lifting and pushing the

bleachers.  The claimant confirmed that he did not scream out when the one person

dropped his end of the bleachers nor did the claimant hear a popping sound.  The
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claimant confirmed he did not tell anyone that day about his back.  The claimant

confirmed that he saw Debbie Velez on August 29 and got an injection; however, the

records from Debbie Velez’s office do not indicate any back pain or injection.  Ms.

Velez’s records  indicate that she saw him on August 21 for complaints of low back

pain.  The claimant further verified that he saw Ms. Velez on September 5, 2006.  Ms.

Velez’s records indicated the claimant complained of back pain and also indicated he

had moved furniture and had a misstep with a tractor at home.  The claimant had a MRI

on September 11, 2006, and returned to Ms. Velez’s office on September 13, 2006 and

a mention is on that report of a work-related injury.  The claimant verified that he had

told Dr. Bruffett that he had not had back pain before August 25, 2006.  The claimant

acknowledged that he had a landscaping business on the side and had been cutting

tree limbs before the Labor Day weekend and he had helped move furniture before that

weekend, as well as had the tractor incident before that weekend.  The claimant

testified that he did not report a work injury to his supervisor until September 6, 2006

and he completed the workers’ compensation forms on September 14, 2006.

In order to prove a compensable injury as a result of a specific incident that is

identifiable by time and place of occurrence, a claimant must establish (1) proof by a

preponderance of the evidence of an injury arising out of and in the course of

employment; (2) proof by a preponderance of the evidence that the injury caused

internal or external harm to the body that required medical services; (3) medical

evidence supported by objective findings establishing the injury; and (4) proof by a

preponderance of the evidence that the injury was caused by a specific incident and

identifiable by time and place of occurrence.  Ark. Code Ann. §11-9-102(4) (Repl.
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2005).  If the claimant fails to establish by a preponderance of the evidence any of the

requirements for establishing the compensability of the claim, compensation must be

denied.  Mikel v. Engineering Specialty Plastics, 56 Ark. App. 126, 938 S.W.2d 876

(1997).

In the present case, the claimant has failed to prove by a preponderance of the

evidence that he sustained a compensable back injury on August 25, 2006.  The

claimant testified that he hurt his back on August 25, 2006, and sought medical

treatment on August 29, 2006, and received a pain injection from Debbie Velez.  The

medical records do not substantiate the claimant’s account.  The medical records

reveal the claimant sought medical treatment on August 21, 2006, with complaints of

low back pain and again on August 29, 2006, but no mention of back pain.  The

claimant again saw Debbie Velez on September 5, 2006, with symptoms of back pain

for one week but this report reveals he had been moving furniture and had a tractor

incident.  There was no mention of any work injury or incident.  The first mention in the

medical evidence of a work incident was on September 13, 2006.  This report noted the

work incident injury was a late entry.  The contemporaneous medical reports do not

record the symptoms and incidents in the time frames the claimant has testified to

regarding the bleacher incident.

The claimant did not make an immediate report to his supervisor about his work

incident and injury, but, in fact, was able to keep working.  The claimant testified that he

did not report a work injury to his immediate supervisor, Willie Alexander, until

September 6, 2006 and that the paperwork for a work injury was not completed until

September 14, 2006.  This testimony conflicts with the testimony of Bret Prather,
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maintenance superintendent for the respondent employer, who testified that he was the

claimant’s immediate supervisor on August 25, 2006 and that he first learned the

claimant was contending a work injury about September 13, 2006 and he learned such

from Ms. Velez of the Argenta Clinic.  Another co-worker, Todd Smalling, testified that

he did not recall an incident on August 25, 2006, where another worker dropped his end

of the bleachers the claimant was helping carry.  According to Mr. Smalling, the

claimant did not exhibit any problems that day.  Randolph Hicks, another co-worker,

testified that he remembered one of the jail helpers dropping his end of the bleachers

one day at work but was unaware of any back problems the claimant may have had,

since the claimant continued working and did his normal job.

The claimant was referred to Dr. Wayne Bruffett for an evaluation and treatment

and his October 2, 2006, medical report records the August 25, 2006, incident as the

beginning of the claimant’s problems.  Dr. Bruffett’s October 18, 2006, report indicates

that the claimant has not had back trouble before this work incident.  There is also no

mention of the incident where the claimant had been moving furniture and the tractor

incident.  Dr. Bruffett’s report had some mis-information and was missing some

information.  I was simply not persuaded that the August 25, 2006, incident that the

claimant described was the reason for the claimant’s need for treatment.  The burden is

on the claimant to show a causal connection between his or her injury and employment. 

C.J. Horner Co. v. Stringfellow, 286 Ark. 342, 691 S.W.2d 861 (1985).

ORDER

The claimant has failed to prove by a preponderance of the evidence that he
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sustained a compensable injury arising out of and in the course of his employment on

August 25, 2006.  The claim for benefits is respectfully denied and dismissed.

IT IS SO ORDERED.
_____________________________
LINDA K. MARSHALL
ADMINISTRATIVE LAW JUDGE


