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Hearing before ADMINISTRATIVE LAW JUDGE ELIZABETH W. HOGAN on May 25, 2007,
at Pine Bluff, Jefferson County, Arkansas.

Claimant represented by the HONORABLE GARY DAVIS, Attorney at Law, Little Rock, Arkansas.

Respondents No. 1 represented by the HONORABLE MICHAEL J. DENNIS, Attorney at Law, Pine
Bluff, Arkansas.

Respondent No. 2 represented by the HONORABLE JUDY RUDD, Attorney at Law, Little Rock,
Arkansas.

ISSUES

A hearing was conducted to determine the claimant’s entitlement to payment of additional

permanent partial disability benefits, and attorney’s fees.

At issue is whether or not the claimant has sustained wage loss in excess of the impairment

rating pursuant to Ark. Code Ann. §11-9-522, §11-9-5-5 and Rule 34, and whether or not the Second

Injury Fund has any liability pursuant to Ark. Code Ann. §11-9-525.

After reviewing the evidence impartially without giving he benefit of the doubt to either

party, Ark. Code Ann. §11-9-704, I find the evidence does not preponderate in favor of the claimant.

STATEMENT OF THE CASE

The parties stipulated to an employer-employee-carrier relationship on January 13, 2004 at
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which time the claimant suffered a compensable right shoulder injury at a compensation rate of

$377.00/$283.00.  Medical expenses, temporary total disability benefits and a 4% rating to the body

as a whole have been accepted.

The claimant contends he has sustained wage loss in excess of his anatomical rating.  He

seeks additional indemnity benefits and attorney’s fees.  The claimant is willing to undergo a

rehabilitation evaluation at the respondents’ expense.

Respondent No. 1, Crockett Adjustment, contends all appropriate benefits have been paid.

Any wage loss is the liability of the Second Injury Fund.

Respondent No. 2, Second Injury Fund, contends that although the claimant suffered neck

and wrist injuries in the 1990's, these conditions did not combine with the shoulder injury to cause

disability.  No impairment ratings resulted from the previous injuries and the claimant continued to

work after these injuries.

The following were submitted without objection and comprise the evidence of record: the

parties’ prehearing questionnaires and exhibits contained in the transcript.

The following witnesses testified at the hearing: the claimant and Human Resource Manager,

Chris Hart.

The claimant, age 43 (D.O.B. January 13, 1964), has a ninth grade education and obtained

a  G.E.D. in 1985.  He received certification as an insurance salesman (passing the exam in 1995-

1996/2002-2003).  His work experience includes jobs as a grocery sacker, construction worker,

plumber’s helper, convenience store clerk and manager, insurance salesman, maintenance man at

an apartment complex, pipe fitter and welder’s assistant, forklift driver, caster (making parts for a

transformer and welding switches) and painter’s helper.  The claimant earned $14.00 an hour plus
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overtime at the time of injury.

The claimant’s health history includes a right wrist injury, requiring two surgeries by Dr.

Thomas Frazier  and resulting in decreased range of motion; a neck injury (high school football

injury aggravated in a 1997 MVA) resulting in cervical fusion on November 5, 2004; diabetes

diagnosed in July 2004; high blood pressure and heart problems resulting in a pacemaker implanted

in February 2005; hearing loss in the left ear  requiring two surgeries; restless leg syndrome treated

with medication; and back pain from spondylosis.

The claimant injured his right shoulder on January 13, 2004 using a sledgehammer to secure

a lid before welding.  The claimant was sent to Healthcare Plus before coming under the care of Dr.

John Lytle who treated him conservatively and returned him to work at light duty in April, 2006.

The claimant’s job duties, using his right hand to fire a gun shooting studs into a transformer,

bothered his shoulder but he continued to work out of financial necessity, (Tr. p. 29-30, 53-55).

When Dr. Lytle released him in August, 2006, the claimant returned to welding, (Tr. p. 30-31).

The claimant worked several months before experiencing other health problems beginning

with fainting spells from  diabetes in July, 2004, surgical fusion of  his neck in November 2004 and

problems with his heart, requiring a pacemaker in February, 2005.   The claimant resumed treatment

for his shoulder in January, 2006 with Dr. Charles Pearce.

In March 2006,  Dr. Pearce performed surgery on the compensable shoulder injury.  Dr.

Pearce assessed a 4% impairment rating and released him without restrictions.  The claimant stated

he still has pain, popping and locking, and a knot in his shoulder.  The claimant would like to return

to Dr. Pearce, but the respondents have controverted the claim.  He is unable to return to work as a

welder because of his pacemaker and his shoulder (Tr. p. 43-44, 47-52, 57-66).  
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The claimant has not worked since September, 2004.  He was approved for Social Security

Disability in March 2007.  In the past, he has also needed government assistance with utilities and

food stamps.  The medical records indicate he also received assistance with drug bills.

On cross examination, counsel for Respondent No. 1 emphasized that after the claimant’s

short term disability benefits expired for his diabetes and neck problems, the claimant asked for a

letter of termination to help with his application for Social Security benefits, (Tr. p. 86).   The

claimant stated he was unaware of any job at Central Moloney that he could perform, (Tr. p. 64-66,

75-79).

Counsel for Respondent No. 2, the Fund, emphasized that the claimant held jobs as a

manager, foreman and supervisor; was able to pass an insurance exam (both a school exam and a

state certification test);  and is able to use a computer.  He was also able to perform heavy manual

labor after his  wrist and neck injuries and did not consider himself limited physically until his

shoulder injury.  His other health problems, diabetes and heart condition, were not diagnosed until

after the compensable injury

Chris Hart testified Central Moloney operates under a union contract and it is necessary for

employees to bid on jobs.  Mr. Hart did not offer the claimant a job after he returned to work.   The

claimant told him he was unable to perform the job with the stud gun which weighs less than five

pounds.  This task is routinely assigned to employees who need light duty.  The job does require the

employee to stand while performing the task.  The claimant testified it was the repetitive nature of

the job and not the weight of the tools that bothered his arm.  Mr. Hart testified that most of the jobs

at Central Moloney are repetitive.
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MEDICAL EVIDENCE

The claimant began receiving treatment for his compensable injury on January 23, 2004 at

Healthcare Plus.  General practitioner, Dr. Gerald Morris, diagnosed a shoulder strain based on a

negative x-ray.  He prescribed medication, a sling and physical therapy.

The claimant’s symptoms persisted and the carrier sent the claimant to Dr. John Lytle, an

orthopaedic surgeon.  Dr. Lytle diagnosed subacromial bursitis, rotator cuff tendinitis and lysis of

the distal clavicle.  The claimant was prescribed injections and physical therapy.

An MRI scan conducted March 1, 2004 showed rotator cuff tendonopathy and mild

degenerative changes in the AC joint.  Repeat x-rays on April 14, 2004 showed necrosis of the distal

clavicle which correlated with the swelling of the joint observed during the claimant’s physical

examination.  Nevertheless, Dr. Lytle opined that the claimant’s symptoms were exaggerated.

Dr. Reza Shahim treated the claimant’s neck symptoms with cervical fusion at the C5-6 level

on November 5, 2004.  Dr. Shahim also diagnosed cervical spondylosis with degenerative disc

disease at the C4-5/C6-7 levels and lumbar spondylosis with multilevel facet arthropathy especially

at the L4-5 level.  Dr. Shahim recommended pain management and facet Rhizotomies or facet

blocks.  Dr. Shahim also recommended no lifting over 50 pounds.

On February 25, 2005 the claimant was treated for his heart problems with a pacemaker.

The claimant came under the care of Dr. Pearce for the compensable shoulder injury and

surgery was performed on March 3, 2006.  Dr. Pearce prescribed physical therapy and a 25 pound

lifting limitation in a report dated April 11, 2006.  On August 1, 2006, Dr. Pearce released the

claimant with no work restrictions and a 4% impairment rating to the body as a whole.
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In August and September 2006,  the claimant was treated by Dr. Tracy Phillips for left hip,

leg, arm and hand pain.  The claimant also complained of tightness in the chest and shortness of

breath.  The claimant was treated for restless leg syndrome with medication.

ADDITIONAL MEDICAL TREATMENT

During the hearing, the claimant asked permission to return to Dr. Pearce.  After reviewing

the case, I noticed that additional medical treatment was not raised as an issue at the prehearing

conference.  Respondents voiced  no objection to this issue at the hearing, however, and it appears

that all the medical evidence needed to make a decision on this issue has been presented to the

Commission.

The claimant is bound by the issues set forth in the prehearing order and no formal finding

of fact will be made on this issue, although the claimant may request another hearing on this matter.

Nevertheless, I will remind the respondents that treatment for pain is a reasonable and

necessary medical expense which remains the respondents’ liability.  Haskins v. TEC, Full

Commission opinion July 14, 1993 (E107391), Chronister v. Lavaca Vault, Full Commission

opinion June 20, 1991 (D704562), Artex Hydrophonics, Inc. v. Pippin, 8 Ark. App. 200, 649 S.W.2d

845 (1983).

FINDINGS & CONCLUSIONS

Wage loss is the degree to which the compensable injury has affected the claimant’s earning

capacity.  The extent of disability is a question of fact for the Commission.  Cross v. Crawford

County Memorial Hospital, 54 Ark. App. 130, 923 S.W.2d 886 (1996).  Factors to be considered in

assessing wage loss include the claimant’s, age, education, work experience, medical evidence and

other matters which may reasonably be expected to affect the workers’ future earning power such
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as motivation, post-injury income, bone fide job offers, credibility, or voluntary termination.  Glass

v. Edens, 233 Ark. 786, 346 S.W.2d 685 (1961); City of Fayetteville v. Guess, 10 Ark. App. 313,

663 S.W.2d 946 (1984),  Curry v. Franklin Electric, 32 Ark. App. 168, 798 S.W.2d 130 (1990), and

Oller v. Champion Parts Rebuilders, 5 Ark. App. 307, 635 S.W.2d 276 (1982).

The difficulty in the case at bar is that although the claimant has an impairment rating, which

indicates permanent functional or anatomical loss, the doctor did not assess any work restrictions.

Work restrictions can be identified by sending the doctor a job description, specifying the

physical requirements of the job, and asking the physician to comment on the claimant’s ability to

perform the essential job functions.  Work restrictions can also be identified by obtaining a

Functional Capacity Evaluation (FCE) in which the claimant’s ability to perform exercises is

evaluated.

In the case at bar, the claimant testified the repetitive nature of his job bothered his arm.  The

employer maintains that the jobs at the plant are repetitive and availability of those jobs is governed

by a union contract, a factor which must be considered by the Commission pursuant to Ark. Code

Ann. 511-9-505.  The respondents have also denied the claimant’s request for a rehabilitation

evaluation because he refused to perform a light duty job offered by the employer.

Ark. Code Ann.§11-9-526:

If an injured employee refuses employment suitable to his capacity
offered to or procured for him, he shall not be entitled to any
compensation during the continuance of the refusal, unless in the
opinion of the WCC, the refusal is justifiable.

In this context, “compensation” refers to indemnity benefits, not rehabilitation expenses.  Brooks v.

Arkansas-Best Freight Sys., 247 Ark. 61, 444 S.W.2d 246 (1969).



8

The Commission’s ability to determine the availability of jobs available which the claimant

can perform and whether or not his refusal to perform these jobs is justifiable, is impeded by the lack

of supporting medical evidence of physical work restrictions.

Therefore, I find the claimant has failed to meet his burden of proving that his compensable

shoulder injury is the major cause of his disability.

The elements of proof for Second Injury Fund liability were set forth in the case of Patterson

v. Arkansas Department of Health, 343 Ark. 255, 33 S.W.3d 151 (2000):

1. The employee must have suffered a compensable
injury at his present place of employment.

2. Prior to that injury the employee must have had a
permanent partial disability or impairment.

3. The disability or impairment must have combined
with the recent compensable injury to produce the
current disability status.

Based on the lay testimony and medical evidence, it seems clear that the claimant’s

preexisting conditions (neck and wrist injuries and hearing loss), did not cause disability or

impairment prior to the compensable shoulder injury.  The claimant was working full time with no

work restrictions at the time of the compensable injury.  The claimant’s chronic health conditions

(uncontrolled diabetes, high blood pressure, high cholesterol and the need for a pacemaker) did not

arise until after the compensable injury.  Therefore, I find there is no combination of the effects of

the claimant’s compensable work-related injury with any preexisting disability or impairment to

yield greater disability than that arising from the compensable shoulder injury alone.

1. The Workers’ Compensation Commission has
jurisdiction of this claim in which the relationship of
employer-employee-carrier existed on January 13,
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2004 at which time the claimant sustained a
compensable shoulder injury at a compensation rate of
$377.00/$283.00.

Medical expenses, temporary total disability benefits
and a 4% impairment rating to the body as a whole
have been paid.

2. The claimant’s physician released the claimant to full
duty with no work restrictions.

3. The claimant voluntarily left the respondent’s employ
and is not entitled to any additional permanent partial
disability benefits.

This claim for wage loss disability benefits has been respectfully denied and dismissed.

IT IS SO ORDERED.

                                                                           
ELIZABETH W. HOGAN
Administrative Law Judge


