
BEFORE THE ARKANSAS WORKERS' COMPENSATION COMMISSION

WCC NO.  F509925 

KEVIN HYDRICK, Employee  CLAIMANT

O’REILLY AUTOMOTIVE, INC., Employer  RESPONDENT

GALLAGHER BASSETT SERVICES, Carrier RESPONDENT

OPINION FILED OCTOBER 2, 2007

Hearing before ADMINISTRATIVE LAW JUDGE GREGORY K. STEWART in Springdale,
Washington County, Arkansas.

Claimant represented by STEPHEN SHARUM, Attorney, Fort Smith, Arkansas.

Respondents represented by CURTIS L. NEBBEN, Attorney, Fayetteville, Arkansas.

STATEMENT OF THE CASE

On September 5, 2007, the above captioned claim came on for a hearing at

Springdale, Arkansas.   A pre-hearing conference was conducted on July 5, 2007, and a

pre-hearing order was filed on that same date.   A copy of the pre-hearing order has been

marked Commission's Exhibit #1 and made a part of the record without objection.

At the pre-hearing conference the parties agreed to the following stipulations:

1.   The Arkansas Workers’ Compensation Commission has jurisdiction of the within

claim.

2.   The employee-employer-carrier relationship existed among the parties at all

relevant times.

3.   The claimant sustained compensable injuries to his left hip and low back on May

24, 2005.

4.   The claimant was earning sufficient wages to entitle him to compensation at the

weekly rates of $222.00 for total disability benefits and $167.00 for permanent partial

disability benefits.

5.   Respondent has not paid any temporary total disability benefits.
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6.   Respondent has paid a 7% rating assigned by Dr. Knox. 

At the pre-hearing conference the parties agreed to litigate the following issues:

1.   Claimant’s entitlement to additional medical treatment from Dr. Knox.

2.   Claimant’s entitlement to temporary total disability benefits.

3.   Attorney fee.

The claimant contends he sustained a compensable injury on May 24, 2005.  He

contends his initial healing period ended on November 5, 2005 and he was given a 7%

permanent physical impairment rating to the body as a whole by his authorized treating

physician, Dr. Knox.   Claimant stopped his employment with the respondent employer on

June 12, 2006 because his job duties were beyond his limitations for continued work.

Claimant began working for the Wesche Company and worked until March 1, 2007,

because he was unable to continue to work in the job duties that were beyond his physical

restrictions.   The claimant has re-entered his healing period as of March 1, 2007 to a date

yet to be determined.   The claimant is entitled to additional medical treatment with Dr.

Knox, including the recommended treatment of an MRI and follow-up clinical exams.

Claimant is entitled to an attorney’s fee on all controverted benefits from and since March

1, 2007.

The respondents contend the claimant is entitled to no additional benefits based on

the present medical evidence.   The claimant was provided restricted duty work and

therefore no temporary total disability benefits were paid.   He was assessed a 7%

impairment rating and last seen by Dr. Knox on or about October 5, 2005, before returning

to Dr. Knox on his own on April 19, 2007.   The respondents contend that if the claimant

is in need of additional medical treatment it did not arise out of the compensable injury. 

In addition, the respondents contend the claimant has not missed any time from work due

to the compensable injury and therefore is not entitled to any additional temporary total

disability benefits.   Respondents request credit for any unemployment benefits received
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by claimant during any awarded periods of temporary total disability.

Subsequent to the hearing the respondents submitted the deposition of Bobby Joe

Smith which was admitted as Respondent Exhibit 2.   The parties also agreed to submit

unemployment compensation records within 21 days of the hearing; however, these

records were not received.   

From a review of the record as a whole, to include medical reports, documents, and

other matters properly before the Commission, and having had an opportunity to hear the

testimony of the witnesses and to observe their demeanor, the following findings of fact

and conclusions of law are made in accordance with A.C.A. §11-9-704:

FINDINGS OF FACT & CONCLUSIONS OF LAW

1.   The stipulations agreed to by the parties at the pre-hearing conference

conducted on July 5, 2007, and contained in a pre-hearing order filed that same date, are

hereby accepted as fact.

2.    Claimant has failed to prove by a preponderance of the evidence that he is

entitled to any additional medical treatment or temporary total disability benefits as a result

of his compensable injury.

FACTUAL BACKGROUND

The claimant is a 46-year-old man who worked for the respondent as a delivery

parts specialist.   Claimant’s job duties required him to deliver auto parts to various

garages.  Claimant suffered a compensable injury to his back on May 25, 2005, when he

was involved in a motor vehicle accident while working for respondent.   

Claimant received his initial medical treatment from Dr. Haws on May 31, 2005 at

which time he diagnosed claimant’s condition as acute low back and left hip pain.  He

prescribed claimant medication and treated claimant with heat and ultrasound.  Dr. Haws
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released the claimant to return to work with restrictions of no repetitive bending or twisting

at the waist.   In a report dated June 7, 2005, Dr. Haws noted that claimant’s condition had

not improved and that claimant was now having leg pain.   Dr. Haws diagnosed claimant’s

condition at that time as musculoskeletal low back and left lower extremity pain.   Dr. Haws

treated claimant with an injection and medication; released the claimant to return to work

with restrictions; and ordered an MRI scan.    The MRI scan was read by Dr. Morse as

showing a herniated disc at the L4-5 level.  As a result, Dr. Haws referred claimant to Dr.

Knox for a neurosurgical evaluation.

In a report dated July 27, 2005, Dr. Knox agreed with the radiologist’s assessment

of a foraminal disc at the L4-5 level.   Dr. Knox indicated that due to the deficit he would

be inclined to consider surgery rather than later; however, claimant indicated that he was

doing well enough to avoid surgery at that time.   Dr. Knox provided claimant with an

injection and instructed him to return for a follow-up evaluation in one month. 

In a report dated August 24, 2005, Dr. Knox noted that claimant’s condition had

significantly improved following the injection.   He noted that claimant’s back and leg pain

were intermittent and recommended that claimant continue with his medication and also

undergo a program of physical therapy.

Following the physical therapy program claimant returned to Dr. Knox on October

5, 2005.   Dr. Knox in his report noted that claimant was doing extremely well with his

physical therapy and he was pleased with claimant’s progress.   As a result, Dr. Knox

indicated that claimant should return on an as-needed basis.   Subsequent to that

evaluation, Dr. Knox completed a form indicating that claimant had reached maximum

medical improvement as of November 2005 and he also assigned the claimant an

impairment rating in an amount equal to 7% to the body as a whole.   

The respondent had accepted claimant’s low back injury as compensable and paid

for medical treatment and also paid benefits associated with the 7% rating assigned by Dr.
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Knox.   

Following his injury the claimant continued to work for the respondent even after his

release by Dr. Knox.   Claimant worked for the respondent until June 2006 when he was

terminated by the respondent for failing a breathalyzer test.   Claimant subsequently

became employed by Wesche on September 8, 2006.   Claimant worked for Wesche as

a delivery driver delivering building supplies including wooden doors and metal frames.

Claimant continued working for Wesche until March 1, 2007.   

On April 19, 2007, claimant sought additional medical treatment for his low back

from Dr. Knox.  In his report of that date, Dr. Knox recommended an MRI scan of the

claimant’s lumbar spine.

The respondent denied liability for additional medical treatment from Dr. Knox and

as a result claimant has filed this claim contending that he is entitled to additional medical

treatment as well as temporary total disability benefits.

ADJUDICATION

Claimant has the burden of proving by a preponderance of the evidence that he is

entitled to additional medical treatment for his compensable injury.   Daulton v. Allen

Engineering Company, 66 Ark. App. 201, 989 S.W. 2d 543 (1999).   Likewise, claimant has

the burden of proving by a preponderance of the evidence that his request for temporary

total disability benefits is causally related to his compensable injury.

After reviewing the evidence in this case impartially, without giving the benefit of the

doubt to either party, I find that claimant has failed to meet his burden of proving by a

preponderance of the evidence that his back symptoms in April 2007 are causally related

to the original compensable injury of May 2005.

Following his original compensable injury, the claimant eventually came under the

care of Dr. Knox, neurosurgeon.  Claimant was released by Dr. Knox following an
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evaluation on October 5, 2005.   Dr. Knox indicated in a report of that date that the

claimant was doing “extremely well” with his physical therapy.   Dr. Knox noted that he was

pleased with claimant’s progress and indicated that claimant should return to him on an as-

needed basis.   Dr. Knox subsequently completed a form indicating that claimant had

reached maximum medical improvement as of November 2005 and he also assigned a

permanent physical impairment rating in an amount equal to 7% to the body as a whole.

Following this release by Dr. Knox, the claimant continued to work for the

respondent until he was terminated in June 2006.   Throughout the period of time in which

claimant continued to work for the respondent, claimant never requested any additional

medical treatment from the respondent.   Claimant subsequently went to work for Wesche

on September 8, 2006.   Claimant worked for Wesche as a delivery driver, delivering

building supplies; including, wooden doors and metal frames.   Claimant performed this job

for Wesche until March 1, 2007.   

Shortly after claimant last worked for Wesche he again sought medical treatment

from Dr. Knox for complaints of low back pain.  Significantly, Dr. Knox in a report dated

April 19, 2007 indicated that claimant had recovered from his prior work-related injury and

attributed claimant’s current symptoms to work he was performing lifting 100-pound doors.

    As your know, he was last seen on October 5, 2005
for follow up of back and left leg pain.   He made an
uneventful recovery at that point with a physical therapy
program.   At this point, he has had worsening back and
left leg pain, believed due to lifting 100-pound doors at
work.   

Based upon the foregoing evidence, I find that claimant has failed to meet his

burden of proving by a preponderance of the evidence that he is entitled to additional

medical treatment of temporary total disability benefits for his compensable May 2005

injury.   As previously noted, claimant was released by Dr. Knox at the time of his visit on

October 5, 2005.   Dr. Knox indicated that claimant had reached maximum medical
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improvement as of November 2005 and assigned claimant a permanent physical

impairment rating.   Claimant did not request any additional medical treatment while he

continued to work for the respondent and did not seek any additional medical treatment

until he returned to Dr. Knox on April 19, 2007, some one and one-half years after his

release by Dr. Knox.   Significantly, Dr. Knox in his report of April 19, 2007 indicates that

claimant recovered from his prior work-related injury and attributed claimant’s condition in

April 2007 to the lifting of 100-pound doors at work.   This was work claimant performed

for Wesche from September 2006 until March 2007, shortly before he sought additional

medical treatment.   Given this evidence, I find that claimant has failed to meet his burden

of proving by a preponderance of the evidence that he is entitled to additional medical

treatment or temporary total disability benefits for his compensable injury of May 2005.

ORDER

Claimant has failed to prove by a preponderance of the evidence that he is entitled

to additional medical treatment or temporary total disability benefits as a result of his

compensable injury.   Therefore, his claim for compensation benefits is hereby denied and

dismissed.

The respondents are ordered to pay the court reporter’s charges for preparing the

hearing transcript in the amount of $393.50.

IT IS SO ORDERED.

                                                                     
GREGORY K. STEWART
ADMINISTRATIVE LAW JUDGE


